
















































Dist.'s FY 2007 Application for Grants [6-15] at 32. In addition to Eastside High's magnet 

program, in an effort to attract minority students to the school, the District "buses" students who 

attend Eastside High and Cleveland High to each other's schools to take certain classes in an 

attempt to enrich and equalize the educational experience of the two schools. Despite the 

District's attempts to attract Caucasian students to the majority-African-American Eastside High, 

today, the school is attended by 99.7% African-American students. The Court notes that 

demographic factors may affect the attendance pattern at Eastside High. However, no data 

before the Court shows that Eastside High was at any point desegregated and demographics 

intervened. Simply, Eastside High has never been anything other than a racially identifiable 

African-American school. Also troubling is the distinct racial composition of the District's two 

high schools despite the fact that the schools are only approximately 1.3 miles apart. 

Junior High Schools 

The District's two junior high schools are Margaret Green Junior High School and D.M. 

Smith Middle Schoo14
. Margaret Green Junior High was initially a de jure Caucasian school. 

The 1992 Consent Order required the District to develop a plan to desegregate the still-majority-

Caucasian Margaret Green Junior High. In compliance with this directive, today, Margaret 

Green Junior High is essentially racially balanced with an attendance of 45% African-American 

students, 49% Caucasian students, 4.2% Hispanic students, 1.4% Asian students, and .4% Native 

American students. The District reported that between 2005 and 2008, 55 children transferred to 

Margaret Green Junior High from traditionally African-American schools, and in the 2009-2010 

school year alone, 33 children in the D.M. Smith Middle School zone chose to attend Margaret 

Green Junior High by utilizing the majority-to-minority transfer policy. 

4 D.M. Smith Middle School was formerly known as Eastwood Junior High School. 
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The 1992 Order required the District to develop a plan to desegregate the traditionally 

African-American D.M. Smith Middle School, then known as Eastwood Junior High School. 

After the District received authority in the 1992 Consent Order to implement a magnet school 

program at the junior high level to promote greater desegregation, the District applied for and 

received funding to establish the magnet program at D.M. Smith Middle School. The magnet 

program, which currently operates without funding from the Department of Education, consists 

of an arts and international baccalaureate program that serves grades 7 to 8 in an attempt to 

reduce minority group isolation at the junior high level. See Dist.'s FY 2007 Application for 

Grants [6-15] at 32. Despite D.M. Smith Middle School's magnet program, the school remains a 

racially identifiable African-American school with an attendance of 99.7% African-American 

students. As with Eastside High School, no data before the Court shows that D.M. Middle 

School was ever meaningfully desegregated. Similar to the District's high schools, although the 

junior high schools are racially distinct, the two schools are only approximately 1.2 miles apart. 

Elementary Schools 

The District's six elementary schools are Parks Elementary School, Pearman Elementary 

School, Cypress Park Elementary School, Nailor Elementary School, Bell Academy, and Hayes 

Cooper Center. 5 Prior to the 1969 Order, Pearman and Parks were de jure Caucasian schools, 

while Nailor, Bell, and Hayes Cooper were de jure African-American schools. The 1989 

Consent Order required the District to implement a magnet school at Hayes Cooper or one of the 

other predominantly African-American elementary schools; at that time, the District chose to 

implement a magnet program at Hayes Cooper. Later, the District implemented magnet 

programs at both Nailor and Bell. 

5 The District also has an elementary-level alternative school, Walter C. Robinson Achievement Center. 
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Parks, a former de jure Caucasian school, was 94% Caucasian as late as 1983, but is 

currently attended by 43.8% African-American students, 50% Caucasian students, 4.5% 

Hispanic students, 1.1 % Asian students, and .6% Native American students. In the 2009-2010 

school year, 13 African-American children transferred from their neighborhood zone to Parks. 

Although more Caucasian than African-American students attend Parks (177 to 155, 

respectively), overall, the District has made strides in achieving racial balance at Parks. 

Pearman, a former de jure Caucasian school, is currently attended by 67.8% African-

American students, 24.4% Caucasian students, 7.1 % Hispanic students, and .7% Asian students. 

The school is now attended by more African-American than Caucasian students, making it no 

longer recognizable as a Caucasian school. Also, the school has achieved near-perfect racial 

balance according to the 67% African-Americanl29.2% Caucasian districtwide racial split, a 

testament to its desegregation success. 

Nailor was a former de jure African-American school. After the District received 

authority in the 2006 Consent Order to implement a magnet school program at the elementary 

school level, the District applied for and received funding to establish the magnet program at 

Nailor. The grant funded programs in art, dance, theatrer, and music, and also included funding 

for capital improvements at Nailor. The magnet program was designed "to bring students of 

different social, economic, racial[,] and ethnic backgrounds together in an educational 

environment [to] be of benefit to all students" and "ensure that there is a racially integrated 

student body." H.M. Nailor Magnet Center Proposal [6-16] at 2. On January 15, 2010, the 

District's Board of Trustees unanimously voted to close one of the two classroom wings at the 

original Nailor and reassign the school's third, fourth, and fifth grade students to Cypress Park 

Elementary School. The District maintained that the original Nailor school should be closed 
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because the building "[was] in deplorable condition and [was] not worth saving." See Dist. 

Letter to Gov't [6-19] at 2. After the implementation of the magnet program at Nailor, the 

school is now attended by 97.1% African-American students, 1.6% Caucasian students, and 

1.3% Hispanic students. The magnet program currently operates without funding from the 

Department of Education. Despite the District's efforts to attract Caucasian students to Nailor, 

the school remains a racially identifiable African-American school. 

Cypress Park was a school built on the east side of the tracks after the Court ordered 

desegregation. It is attended by 99.3% African-American students and .7% Hispanic students. 

Hayes Cooper, a former de jure African-American school, was reopened as a magnet 

school in an attempt to promote desegregation in accordance with the 1989 Consent Order. 

Hayes Cooper was required to establish an attendance policy of a 50% African-American and 

50% Caucasian student body, with an allowable deviation of ± 5%. The theme chosen for the 

school was math, science, and technology, and the school became an authorized international 

baccalaureate primary years program. The school is now attended by 42% African-American 

students, 52.5% Caucasian students, 3.9% Hispanic students, and 1.6% Asian students. The 

District reported that Hayes Cooper operated without the aid of any Department of Education 

magnet funding from 2007-2010 cycle. Despite this fact, the school is no longer a racially 

identifiable African-American school and has achieved racial balance. Additionally, the school 

has scored in the highest percentile on state tests in the last several years and was named a 

Department of Education Blue Ribbon School. The Government concedes: "As the District's 

enrollment data indicates, the Hayes Cooper Center is a magnet school success. The school 

annually attracts more applicants than available slots, and it has maintained a diverse student 
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body" in accord with prior desegregation Orders. See Gov't's Mem. Br. Supp. Mot. for Further 

Relief [6] at 16. 

The original Bell Elementary was a former de jure African-American school that 

remained an all-African-American school in the wake of desegregation efforts. On the District's 

own initiative, it closed Bell at the conclusion of the 2009-2010 school year for the purpose of 

later reopening the school as a "dedicated" magnet to enhance integration, replicate the success 

at Hayes Cooper, and create more diversity districtwide. See Dist. Letter to Gov't [6-19] at 2; 

Dist. 's Mem. Br. SUpp. Resp. Opp'n to Gov't's Mot. for Further Relief [27] at 7. Students at the 

original Bell Elementary had the choice to remain at Bell as part of the newly developed magnet 

program or be reassigned to any of the District's other elementary schools, with the exception of 

Hayes Cooper. Students were dispersed to three other elementary schools: Parks, Pearman, and 

Cypress Park. When the District reopened Bell as a magnet in the fall of 2010, it was without 

the assurance of magnet funds from the Department of Education. However, by the close of the 

2010-2011 school year, the District had received a sizeable three-year magnet grant from the 

Department of Education. The District reports that Bell is currently open to all children of the 

District on a lottery basis, with a student population intended to be reflective of the District's 

overall student population ±15%. Its student body was 80% African-American and 20% 

Caucasian in the 2010-2011 school year, but is currently 64.9% African-American, 33.6% 

Caucasian, .6% Hispanic, .6% Asian, and .3% Native American. Although the school is still 

attended by more African-American than Caucasian students, the racial percentages constitute 

racial balance according to the 67% African-Americanl29.2% Caucasian districtwide racial ratio. 
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Overall Assessment of Student Assignment 

Acknowledging the continuing racial identifiability of certain District schools, the 

District has taken several steps to remedy the vestiges of past discrimination, including the 

implementation and further development of the majority-to-minority transfer program and the 

magnet program. Despite the District's efforts at achieving integration, some of its stalled 

progress may be the result of demographic factors outside its control. However, other stalled 

progress may be the result of having never successfully eradicated the vestiges of the dual school 

system. 

i. Majority-to-Minority Transfer Program 

In accordance with the 1969 Order, the District implemented the majority-to-minority 

transfer program, whereby a student whose race is in the majority at his or her assigned school 

may transfer to a school where his or race is in the minority. Over the ensuing decades, the 

District has improved the transfer program in accordance with subsequent desegregation Orders. 

In 1971, only 26 students had utilized the majority-to-minority transfer program. By 1975, that 

number had risen to 162 students, a six-fold increase. By 1980, 192 students had utilized the 

transfer program. In 1995, 417 students utilized the transfer program. In the 2010-2011 school 

year, 229 students utilized the transfer program. In accordance with the desegregation Orders, 

the District has published annual notices and newspaper advertisements explaining the majority-

to-minority transfer program, as well as its application process and transportation policy. 

ii. Magnet School Program 

The District has a superb magnet school program that stretches across five district 

schools at the high school, junior high, and elementary school levels. Although the Government 

claims that the magnet school program is insufficient to fix the perceived de facto segregation 
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problem, the Court notes that a magnet program's failure to attract a significant number of 

minority students is not necessarily dispositive of the issue. See Anderson, 517 F.3d at 298, 300 

(stating that a school district's good faith compliance with prior desegregation orders was 

illustrated in part "by the fact it has devoted a considerable amount of resources to renovating [a 

high school] and implementing a new magnet program there," despite the school's failure to 

attract Caucasian students due to "demographic and cultural factors"). The magnet school 

program is particularly strong evidence of the District's effort to comply with prior 

desegregation Orders and federal law. 

iii. Demographic Factors 

A school district is under no duty to remedy racial imbalance caused by demographic 

factors. Although demographics can dictate the racial composition of schools, see generally 

Freeman, 503 U.S. 467, 112 S. Ct. 1430, so, too, can the racial composition of schools dictate 

"the patterns of residential development of a metropolitan area and have important impact on 

composition of inner-city neighborhoods," Swann, 402 U.S. at 21,91 S. Ct. 1267. See also Ross 

v. Houston Indep. Sch. Dist., 669 F.2d 218 (5th Cir. 1983). Because "[t]he demographic 

changes that occurred during the course of the desegregation order are an essential foundation for 

the District Court's analysis of the current racial mix of [the District], see Freeman, 503 U.S. at 

476, 112 S. Ct. 1430, the Court now turns its attention to the demographics of the District. 

Since 1980, the District's overall population has steadily declined, though the percentage 

of Caucasians has decreased at a faster pace than the percentage of African Americans. The 

Caucasian population situated to the west of the railroad tracks has steadily declined after 

integration. This demographic change cannot be the fault of the District and de jure segregation, 

as the change occurred subsequent to Court-ordered integration. According to 2000 Census 
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data, the population of the District's territory was 47.3% Caucasian and 50.9% African-

American. The total population in the District's geographical territory as of 2010 was 

approximately 51.6% African American and 45.5% Caucasian. During the 2011-2012 school 

year, the District's total student enrollment was 3,643, of which 67% (2,442) were African 

American; 29.2% (1,063) were Caucasian; 2.7% (99) were Hispanic; .9% (34) were Asian; and 

.2% (5) were Native American. 6 

The Government contends that the District is committed to operating the east side and 

west side schools as separate entities. All prior desegregation Orders have upheld the District's 

original high school and junior high school zones positioned east or west of the railroad tracks, 

and located approximately 1.3 miles from each other. But certainly, the Court finds it somewhat 

peculiar that the District at one point proposed merging D.M. Smith Middle School (a 

traditionally African-American school) with Eastside High School (a traditionally black school 

dating back to the days of de jure segregation) to "save the District considerable funds in 

teachers and administrators." Dist. Letter to Gov't [6-19] at 2. The 1989 Consent Decree 

mandates that "[t]he Cleveland School District shall not engage in any conduct or activity that 

will reestablish the dual school structure." See Senter 1989 Consent Order [12] at 17. The Court 

notes that in the days of de jure segregation, Eastside High School included grades 7 through 12, 

and the District's proposed merger likely would have resulted in a revival of a one-race school 

for grades 7 through 12. This is alarming in light of applicable United States Supreme Court 

precedent guiding us that 

[s ]chools all or predominantly of one race in a district of mixed 
population will require close scrutiny to determine that school 
assignments are not part of state-enforced segregation . . .. [I]t 
should be clear that the existence of some small number of one-

6 The District's Board of Trustees is comprised of two African-American members and three Caucasian 
members. Both the President of the Board and the Superintendent of schools are African American. 
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race, or virtually one-race, schools within a district is not in and of 
itself the mark of a system that still practices segregation by law. 
The district judge or school authorities should make every effort to 
achieve the greatest possible degree of actual desegregation and 
will thus necessarily be concerned with the elimination of one-race 
schools. No per se rule can adequately embrace all the difficulties 
of reconciling the competing interests involved; but in a system 
with a history of segregation the need for remedial criteria of 
sufficient specificity to assure a school authority's compliance with 
its constitutional duty warrants a presumption against schools that 
are substantially disproportionate in their racial composition. 
Where the school authority's proposed plan for conversion from a 
dual to a unitary system contemplates the continued existence of 
some schools that are all or predominately of one race, they have 
the burden of showing that such school assignments are genuinely 
nondiscriminatory. The court should scrutinize such schools, and 
the burden upon the school authorities will be to satisfy the court 
that their racial composition is not the result of present or past 
discriminatory action on their part. 

Swann, 402 U.S. at 25-26,91 S. Ct. 1267 (emphasis added). Due to an outpouring of concern by 

the parents of D.M. Smith Middle School students, the Board of Trustees elected, wisely, not to 

implement the plan to consolidate the junior high school and high school located on the east side 

of the tracks, and to instead conserve funding by allowing one principal to oversee Margaret 

Green Junior High and Cleveland High. 

It is notable that despite a Caucasian population in the attendance zones of the African-

American D.M. Smith Middle School and Eastside High School, neither has attracted a 

significant Caucasian enrollment. In 1969, there was at least a 17% Caucasian population in the 

City of Cleveland on the east side of the railroad tracks and an additional 365 Caucasians living 

to the east of the railroad tracks in areas within the District but outside the city limits. See 

Norwood Report [27-3]. In 1970, there was at least a 15-to-20% Caucasian population on the 

east side of the railroad tracks. According to 1975 Census data, a 26% Caucasian population 

lived in the city limits east of the railroad tracks. The District acknowledges that the Caucasian 
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students projected to attend school on the east side never enrolled. The District contends that the 

reason is that those students instead chose to enroll in private schools. However, the 

Government maintains, and verifies with deposition testimony from school officials, that a likely 

reason for the lack of Caucasian enrollment was instead that "for years, the District violated the 

1969 Order by allowing Caucasian families residing on the east side to establish a fictitious 

'weekday residence' on the west side of the railroad tracks so that their children could attend the 

predominantly white west side schools." See Gov't's Reply Br. Supp. Mot. for Further Relief 

[31] at 12 n.5; Direct Examination of John J. Arnold, Sch. Superintendent, Evidentiary Hr'g [6-

5] at 76-80; Test. of Willie Simmons, Sch. Trustee [6-6]. The District maintains it has fully 

rectified this problem and now requires each student to attend the school in his or her permanent 

zone of residence. However, Eastside High School and D.M. Smith Middle School have 

remained unable to attract Caucasian student enrollment, despite the District's recent 

demonstrated efforts to do so. Racial balancing is, of course, not to be achieved solely for its 

own sake; also, complete racial balance is not necessary for the District to achieve good faith 

compliance. The importance of racial balancing is debated among desegregation scholars, as 

summarized by the United States Supreme Court: 

Some [scholars] have concluded that black students receive 
genuine educational benefits. See, e.g., Crain & Mahard, 
Desegregation and Black Achievement: A Review of the Research, 
42 LAW & CONTEMP. PROBS. 17,48 (Summer 1978). Others have 
been more circumspect. See, e.g., HENDERSON, GREENBERG, 
SCHNEIDER, URIBE, & VERDUGO, HIGH-QUALITY SCHOOLING FOR 
AFRICAN AMERICAN STUDENTS, IN BEYOND DESEGREGA nON 162, 
166 (M. Shujaa ed. 1996) ("Perhaps desegregation does not have a 
single effect, positive or negative, on the academic achievement of 
African American students, but rather some strategies help, some 
hurt, and still others make no difference whatsoever. It is clear to 
us that focusing simply on demographic issues detracts from 
focusing on improving schools"). And some have concluded that 
there are no demonstrable educational benefits. See, e.g., ARMOR 
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& ROSSELL, DESEGREGATION AND RESEGREGATION IN THE PUBLIC 
SCHOOLS, IN BEYOND THE COLOR LINE: NEW PERSPECTIVES ON 
RACE AND ETHNICITY IN AMERICA 219,239,251 (A. Thernstrom & 
S. Thernstrom eds. 2002). 

Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No.1, 551 U.S. 701, 761, 127 S. Ct. 2738, 

168 L. Ed. 2d 508 (2007). Dr. Rossell, whom the District has retained as an expert, reports that 

she analyzed the degree of racial imbalance in the District, both districtwide and within each of 

the attendance zones, using indices of dissimilarity and interracial exposure. Both of these 

indices are commonly utilized tools in the desegregation analysis.7 

Rossell explains that the dissimilarity index is a common measure of racial balance which 

indicates how races in a school district are distributed across schools. The interracial exposure 

index measures the average percent Caucasian enrollment in the typical African-American 

school. Rossell reports that the District far outpaces all other Delta school districts in the 

percentage of Caucasian students in the average African-American ch ild's school. Rossell 

further reports that the District has more than four times the interracial exposure of the second-

best school in the region, and currently has an overall racial balance greater than five southern 

school districts already declared unitary, including Mobile, Alabama; DeKalb County, Georgia; 

Fulton County, Georgia; Kansas City, Missouri; and Dallas, Texas. Rossell reports that 

Cleveland School District is one of the few school districts in the country with increasing 

interracial exposure, despite the fact that the overall percentage of Caucasian students has 

steadily declined. Rossell calculates that if trends continue, the difference between the 

percentage of Caucasians in the school system as a whole, and the percentage of Caucasians in 

7 The Court notes that despite the Government's protestations to the contrary, Dr. Rossell has been hired 
by both the Government and various school districts in other school desegregation cases to provide data and analysis 
and is considered a desegregation scholar. See, e.g., Anderson, 517 F.3d 292 (5th Cir. 2008); United States v. 
Pittman, 808 F.2d 385 (5th Cir. 1987); Davis v. E. Baton Rouge Parish Sch. Bd., 721 F.2d 1425 (5th Cir. 1983). 
Although the Court does not rely solely on Dr. Rossell's data in reaching its decision, the Court has reviewed her 
report along with the other data and arguments presented by parties. 
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the average African-American child's school, will soon disappear. She states that the Madison 

County School District was declared unitary in 2006, despite the presence of four schools in that 

district with more than 90% African-American students and the lack of a plan implemented since 

1970. The District argues strenuously against mandatory desegregation plans, stating that studies 

have shown declines in both racial balance and interracial exposure within a decade of 

implementing mandatory desegregation plans. The District contrasts this possible result with the 

result from continuing to utilize voluntary neighborhood schools, which the District maintains is 

stable race enrollments. 

Taking all this into account, the Court finds the progress the District has made towards 

eradicating the vestiges of past discrimination, particularly with its magnet school program, is 

nothing short of remarkable. As the District points out, none of this Court's prior desegregation 

Orders established a racial quota for student assignment. A school district is "entitled to a rather 

precise statement of its obligations under a consent decree." Missouri v. Jenkins, 515 U.S. 70, 

101,115 S. Ct. 2038,132 L. Ed. 2d 63 (1995) (internal citation omitted). Also, "the presence of 

several schools in a district with a high percentage of students of a particular race does not 

preclude a finding of unitary status." Anderson, 517 F.3d at 299 n.5; see Ross, 699 F.2d at 226-

28 (school district declared unitary despite fact that 55 of school district's 226 schools had 90% 

or more African-American students). All desegregation case law shows that control should be 

returned to the District as soon as possible, as the District itself is in the best position ultimately 

to determine what is best for the success of its school system as a whole. Overall, the Court 

finds that with respect to student assignment, the District should submit a plan for improving 

integration in only Eastside High School and D.M. Smith Middle School. The Court finds the 

District has demonstrated a good faith effort to comply with prior desegregation Orders and 
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federal law with respect to its elementary schools. The Court acknowledges that "courts should 

withdraw supervision of school districts as quickly as possible because local autonomy of school 

districts is a vital national tradition." Cavalier, 403 F.3d at 265-66 (quoting Freeman, 503 U.S. 

at 490, 112 S. Ct. 1430) (internal quotation marks omitted). The Court is of the opinion that the 

District has taken significant measures to comply with the previous Court Orders insofar as 

student assignment to elementary schools is concerned. Accordingly, the Court does not find 

that further adjustment is required at this time relative to elementary school student assignment. 

2. Faculty and Staff 

The Government contends that the District "has reinforced the racial identity and 

reputation of the east side and west side schools through its race-based assignment of faculty and 

staff' in violation of prior desegregation Orders. See Gov't's Mem. Br. Supp. Mot. for Further 

Relief [6] at 41. The District argues in response [26] that it has made good faith efforts to 

comply with desegregation mandates and has extensively recruited minorities to faculty and staff 

positions. The 1969 Order set forth the requirement that for the 1969-1970 school year, at least 

one of every six classroom teachers (or 16.7%) was required to be of a different race than the 

majority race of the school, within the full extent of the District's ability, including the 

availability of qualified personnel. Subsequent to that school year, the District was required 

simply to have full faculty and staff desegregation, to such an extent that the faculty at each 

school is not identifiable to the race of the majority of the students in any such school. This 

directive was expounded in the 1989 Consent Order as follows: "Specifically, the faculty and 

professional staff at each school to the extent feasible shall reflect the districtwide ratio of 

minority and nonminority faculty and professional staff." Senter 1989 Consent Order [12] at 2 

(emphasis added). The District was to make any transfers necessary to achieve the proper 
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desegregation of the faculty, staff, and administrators by the fall of 1990, and if subsequent 

encouragement of voluntary transfers were insufficient to achieve the required desegregation, 

reassignments were to be made at the start of the 1990-1991 school year. The District was 

further ordered not to discriminate on the basis of race, color, or national origin in hiring, and to 

develop a plan to recruit qualified African-American professionals. 

The Government contends that the District's "schools with a racially identifiable white 

student body have a disproportionately high percentage of white faculty and administrators, 

while schools with an overwhelmingly African-American student population have a 

disproportionately high percentage of African-American teachers and administrators." Gov't's 

Mem. Br. Supp. Mot. for Further Relief [6] at 42. Certainly, the Court acknowledges that 

"where it is possible to identify a 'white school' or a '[black] school' simply by reference to the 

racial composition of teachers and staff ... a prima facie violation of substantive constitutional 

rights under the Equal Protection Clause is shown." See Swann, 402 U.S. at 18,91 S. Ct. 1267. 

The Court's prior desegregation Orders require that the District have a faculty and staff ratio that 

reflects the districtwide ratio to the extent feasible, and that no school be racially identifiable to 

the race of the majority of the students at the particular school. Data for the 2010-2011 school 

year indicates that districtwide, 36% of teachers were African American, and 64% of teachers 

were Caucasian. Thus, each individual school must, to the extent feasible, have a faculty ratio 

that reflects this districtwide faculty ratio of 36% African-Americanl64% Caucasian. Not a 

single school within the District reflected the districtwide faculty ratio in the 2010-2011 school 

year. However, the District is fully desegregated with respect to the composition of 

administrative staff, as 53% of all building-level staff are African American. Also, the District's 

pay scale ensures that there is no disparity of pay among schools. The District has noted there 
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are three African-American principals and three Caucasian principals in elementary education 

and five African-American principals and one Caucasian principal in secondary education. See 

Dist. Letter to Gov't [6-12] at 65. The District points out that it has a 35% African-American 

instructional staff, while the State of Mississippi as a whole has only 25% African-American 

teachers. The District also points out that "using a ± 20% measure of deviation, 60% of the 

District's schools strictly comply" with the 1989 Consent Order, thus conceding that 40% of the 

District's schools do not comply with the Order even considering the ± 20% measure of 

deviation, which is not accounted for in any of the prior desegregation Orders. See Dist.'s Resp. 

Opp'n to Gov't's Mot. for Further Relief [26] ~ 8. 

The Court finds that the District has attempted to comply with the prior desegregation 

Orders by hiring and retaining minority teachers and administrators and engaging in activities to 

recruit qualified African-American applicants, including targeting predominantly African-

American colleges and universities. See Anderson, 517 F.3d at 298 (stating that school district's 

good faith compliance with prior desegregation orders was evidenced in part by the fact that 

school district "implemented procedures to recruit minority teachers"). The Court recognizes the 

difficulties the District faces in attempting to achieve a racially balanced faculty in each school. 

For instance, the District has been ordered to seek out qualified minority applicants, but at the 

same time, not to discriminate in hiring practices by preferring race. However, despite these 

inherent difficulties, the District could transfer faculty members across the District to achieve a 

more racially balanced faculty or propose some other idea to achieve this end. Accordingly, the 

District should propose a plan to achieve the mandated racial balance among faculty in the 

District, keeping in mind the plan should provide real prospects for achieving a ratio of African-
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American to Caucasian teachers and administrators in each school to approximate the race ratio 

throughout the districtwide school system. 

III. CONCLUSION 

In sum, the Court notes that it is not our office to fashion a remedy at this juncture. 

Instead, the Court has been asked to determine whether the Cleveland School District is in 

violation of extant desegregation Orders and federal law. The Court finds that the District has 

made great progress towards desegregating its schools and eliminating the vestiges of the dual 

school system. However, the District's efforts must currently remain under judicial control.8 

The Court orders the District to submit a proposed plan to further integrate Eastside High School 

and D.M. Smith Middle School.9 The Court further orders the District to submit a proposed plan 

to achieve racial balance among its faculty. The District's plan shall be filed no later than May 

15,2012. 

Once the District files its plan, the Government shall have thirty (30) days to review the 

plan and confer with the District to resolve any objections to the plan. If the Government and the 

District are unable to agree on a plan, the Government shall file written objections within twenty 

(20) days of the expiration of the resolution period. If necessary, the Court will schedule a 

hearing to resolve the Government's objections to the plan. Once the Court approves the plan, 

the District shall implement the plan before the commencement of the next school year. 

8 The District should note that it can jointly move with the Government for the District to be declared 
unitary once it operates the school system for a period of 3 years in full compliance with the provisions of the Orders 
and engages in no instances of intentional discriminatory activity. The motion for unitary status should state that the 
District has attained unitary status, eliminated all vestiges of any past discrimination, and fully satisfied the 
judgment of this Court, and that accordingly the injunction entered should be dissolved, the judgment discharged, 
the jurisdiction terminated, and the case closed and dismissed with prejudice. 

9 One obvious remedy would be consolidation of the two high schools, Eastside High School and 
Cleveland High School, and consolidation of the two junior high schools, Margaret Green Junior High School and 
D.M. Smith Middle School. 
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Thus, the Government's motion for further relief [5] is GRANTED in part and DENIED 

in part; the Plaintiffs motion to substitute party plaintiffs [40] is GRANTED. 

A separate Order in accordance with this opinion shall issue this day. 

All Orders not inco~tent herewith remain in full force and effect. 

THISthe Qi,sod';ofMarch,2012. Ai!..-. Ii. D~ 
SENIOR JUDGE 
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