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          IN THE UNITED STATES DISTRICT COURT
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ABDULLAH AL-KIDD,        )
                         )
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_________________________)
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1 questions based on your long career at the FBI.  What's

2 the difference between a criminal investigation and an

3 intelligence investigation?

4       A.      Criminal investigations are generally

5 pointed towards prosecution.  Normally intelligence

6 investigations have other goals.

7       Q.      Okay.  What are some of those other goals,

8 if you know?

9       A.      Well, just by virtue of the name of it, to

10 develop intelligence information.

11       Q.      Okay.  So you ask a stupid question, you

12 get -- can there be an intelligence investigation

13 without a corresponding criminal investigation?

14       A.      I guess it would depend on the time frame

15 you're talking about.  Things change.

16       Q.      Things have changed at the FBI, you're

17 saying?

18       A.      They have.

19       Q.      Okay.  And so what would the relevant time

20 period be?

21       A.      There again, I would only be speculating.

22 I'm not sure.

23       Q.      Okay.  But you had some reason for saying

24 it would depend on the time frame?

25       A.      Well, years ago, in the 80s, there were

Case 1:05-cv-00093-EJL-MHW   Document 310-6   Filed 12/21/11   Page 39 of 41



b5715917-3b4e-4fa9-ab3e-850bb953fb50

M & M Court Reporting Service, Inc. 1-800-879-1700 DAVIS, ROBERT

Page 13

1 strike that.  You're saying you don't know what they are

2 at this particular time?

3       A.      Correct.

4       Q.      Okay.  I want to ask you about in 2001.

5 Do you know what the standards were for initiating a

6 JTTF intelligence investigation?

7       A.      I did then.  I'm not sure I can remember

8 what they are, or what they were, now.

9       Q.      How about for a JTTF criminal

10 investigation?

11       A.      It would have been -- I would give you the

12 same answer because there would be a manual to look in,

13 and lots of manuals, and so you would always consult the

14 manual when you opened an investigation.

15       Q.      How about putting aside JTTF?  Do you

16 recall what the standard was for opening a criminal

17 investigation by the FBI in 2002?

18       A.      Generally, it would have been information

19 beyond a reasonable suspicion that someone had committed

20 a criminal act.

21       Q.      Okay.  And how about for an intelligence

22 investigation?

23       A.      I don't know.  I couldn't answer that

24 question.

25       Q.      Was there a formal procedure for opening a
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1                  REPORTER'S CERTIFICATE

2       I, JULIE MCCAUGHAN, Certified Shorthand Reporter,

3 do hereby certify:

4               That the foregoing proceedings were taken

5 before me at the time and place therein set forth, at

6 which time any witnesses were placed under oath;

7               That the testimony and all objections made

8 were recorded stenographically by me and were thereafter

9 transcribed by me or under my direction;

10               That the foregoing is a true and correct

11 record of all testimony given, to the best of my

12 ability;

13               That I am not a relative or employee of

14 any attorney or of any of the parties, nor am I

15 financially interested in the action.

16               IN WITNESS WHEREOF, I have hereunto set my

17 hand and seal December 10, 2007.

18

19

20

21                 ____________________________________
                JULIE MCCAUGHAN, ID C.S.R. No. 684

22                 Notary Public
                816 Sherman Avenue, Suite 7

23                 Coeur d'Alene, ID 83814

24 My Commission Expires February 9, 2010.

25
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KATHERINE DESORMEAU 
kdesormeau@aclu.org 
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P.O. Box 6999 
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Plaintiff Abdullah al-Kidd, by and through his attorneys of record, respectfully 

moves this Court for an Order allowing plaintiff to file the Declaration of Lee Gelernt, 

and attached exhibits, under seal.  This Declaration is in support of Plaintiff’s Opposition 

To Individual Defendants’ Motion For Summary Judgment And In Support Of Plaintiff’s 

Cross-Motion For Summary Judgment filed on this date herewith.  Plaintiff is 

simultaneously filing a memorandum in support of this motion. 

 
Dated: December 21, 2011   _/s/_____________________________ 

Lee Gelernt 
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CERTIFICATE OF SERVICE 
 

 
I HEREBY CERTIFY that on the 21 day of December, 2011, I filed the foregoing 

electronically through the CM/ECF system, which caused the following parties or 
counsel to be served by electronic means, as more fully reflected on the Notice of 
Electronic Filing: 

 
 

Brant S. Levine   J. Marcus Meeks 
brant.levine@usdoj.gov  marcus.meeks@usdoj.gov 

 
 
 

/s/_Lee Gelernt_______________ 
Attorney for Abdullah al-Kidd 
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1-2.  Plaintiff does not dispute these facts. 

3.  Plaintiff disputes this fact insofar as Defendants are suggesting a bright line between 

criminal and intelligence investigations, or that intelligence investigations do not often lead to 

criminal investigation and/or charges.  “Intelligence” and “criminal” investigations work in 

tandem, and both types of investigations can lead to criminal charges.  See Ex. 8, Dezihan Dep. 

51-52, 82-83 (intelligence and criminal investigations formally merged in 2002), 114-15, 161-62 

(FBI shared periodic updates with U.S. Attorney’s Office); Ex. 2, Gneckow Dep. 17; Ex. 3, 

Cleary Dep. 18, 30. 

 Plaintiff also disputes that the testimony establishes that the FBI could open an 

intelligence investigation in 2001 absent suspicion of criminal activity.  Defendants’ witnesses 

could not articulate a clear standard for opening an intelligence investigation in 2001.  See Ex. 2, 

Gneckow Dep. 26-27; Ex. 3, Cleary Dep. 30; Ex. 23, Davis Dep. 11, 13.    

4.  Plaintiff disputes these facts insofar as Defendants imply that Mr. al-Kidd was not a 

criminal suspect.  Defendants omit that Plaintiff was under criminal suspicion from 2001 through 

at least 2003.  See Ex. 2, Gneckow Dep. 45-46 (“a possible co-subject” has not been “ruled out 

definitively” from criminal suspicion); Ex. 6, Mace Dep. 73 (equating “subject” with “suspect”); 

Ex. 5, U.S. Docs 2724, 3002-03, 3007 (Plaintiff was a “subject” in Al-Hussayen’s criminal 

investigation); see also Ex. A, U.S. Docs 666 (filed under seal) (FBI sent al-Kidd’s name as a 

proposed “defendant[]”);Ex. 7, Lindquist Dep. 53. 

In addition, when Mr. al-Kidd was arrested at the airport, FBI agents took al-Kidd to a 

police station in the airport and, with Gneckow’s consent, interrogated him.  Ex. 2, Gneckow 

Dep. 189-92.  They questioned him at length, without counsel, about his own religious beliefs 

and opinions on various Islamic organizations, the purpose of his previous trip to Yemen, and the 
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contents of his luggage.  Id. 192; see also Ex. 1, Pl. Docs 26-31.  The FBI agents searched al-

Kidd’s belongings, Ex. 5, U.S. Docs 2997, and seized numerous items, including his laptop.  Ex. 

2, Gneckow Dep. 125; Ex. 5, U.S. Docs 1982.  The FBI later drafted a search warrant application 

to search al-Kidd’s laptop, stating that it likely contained relevant to Plaintiff’s possible criminal 

activities.  Ex. 2, Gneckow Dep. 125-26; Ex. B, U.S. Docs 1583 (filed under seal). 

5.  Plaintiff disputes these facts to the extent they suggest Defendant Gneckow did not 

know that the transfers were salary when he prepared his affidavit.  See Ex. 2, Gneckow Dep. 76 

(testifying he knew “well before” submitting the affidavit that the payments were salary).   

6.  Plaintiff does not dispute these facts. 

7.  Plaintiff disputes that Gneckow ceased to view Plaintiff as a criminal suspect at some 

point in 2002.  Plaintiff was the subject of an FBI investigation from December 2001 until at 

least 2004.  See Ex. 2, Gneckow Dep. 55-57; Ex. 3, Cleary Dep. 109-10.  The FBI conducted 

surveillance of al-Kidd and his then-wife in the spring and summer of 2002 (which indicated no 

illegality).  Ex. 1, Pl. Docs 2400-24; Ex. 3, Cleary Dep. 121, 125-26.  The FBI had al-Kidd’s 

name added to the Treasury Enforcement and Communication System (TECS) database, with a 

“lookout” to track his international travel.  Ex. 4, Alvarez Dep. 18-19.  The FBI also added al-

Kidd’s name to the Violent Gang and Terrorist Organization File.  See Ex. 3, Cleary Dep. 118; 

Ex. 22, NCIC Printout. 

Plaintiff was also a co-subject in Al-Hussayen’s criminal investigation.  Ex. 5, U.S. Docs 

2724, 3002-03, 3007; see also Ex. 2, Gneckow Dep. 45-46 (“a possible co-subject” has not been 

“ruled out definitively” from criminal suspicion); Ex. 6, Mace Dep. 73 (equating “subject” with 

“suspect”).  The FBI sent al-Kidd’s name as a proposed “defendant[]” to the U.S. Attorney’s 
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Office, see Ex. A, U.S. Docs 666 (filed under seal), to evaluate him for potential prosecution.  Ex. 

7, Lindquist Dep. 53.   

Prior to his arrest, Mr. al-Kidd had never failed to meet with the FBI when asked.  Ex. 3, 

Cleary Dep. 170-71, 173-74, 179-81.  No FBI agent told Mr. al-Kidd his testimony might be 

needed, asked him to surrender his passport, or attempted to serve him with a subpoena, Ex. 15, 

U.S. Resp. 1st RFA #10-13; Ex. 2, Gneckow Dep. 198-99.  Within days of Plaintiff’s arrest, FBI 

Director Robert Mueller testified before Congress that Plaintiff’s arrest—along with that of 

Khalid Shaikh Mohammed, a “mastermind” of the September 11th attacks—was a “major 

success[]” in the government’s anti-terrorism efforts.  Ex. 1, Pl. Docs 3-4 (testimony before 

House Subcommittee, Mar. 27, 2003); Ex. 21, Testimony before Senate Subcommittee (Apr. 10, 

2003) (same).  Director Mueller never mentioned that Plaintiff was arrested as a witness.  The 

government has never been able to explain why Director Mueller’s testimony highlighted Mr. al-

Kidd.  See Ex. 18, U.S. Resp. 4th RFA, #73-84 (government was unable to determine how al-

Kidd came to be mentioned in Director Mueller’s testimony). 

In addition, when Mr. al-Kidd was arrested at Dulles Airport, FBI agents took him to a 

police station in the airport and, with Gneckow’s consent, interrogated him.  Ex. 2, Gneckow 

Dep. 189-92.  They questioned him at length, without counsel, about numerous matters unrelated 

to Al-Hussayen’s charges—including al-Kidd’s own religious beliefs and opinions on various 

Islamic organizations, the purpose of his previous trip to Yemen, and the contents of his luggage.  

Id. 192; see also Ex. 1, Pl. Docs 26-31.  The FBI agents searched al-Kidd’s belongings, Ex. 5, 

U.S. Docs 2997, and seized numerous items, including his laptop.  Ex. 2, Gneckow Dep. 125; Ex. 

5, U.S. Docs 1982.  The FBI later drafted a search warrant application to search al-Kidd’s laptop, 
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stating that it likely contained relevant to Plaintiff’s possible criminal activities.  Ex. 5, U.S. 

Docs 1583 (filed under seal). 

Following his interrogation, Mr. al-Kidd was incarcerated in three different facilities in 

Virginia, Oklahoma, and Idaho.  Each time he was transferred, al-Kidd was shackled with leg 

restraints, a belly chain, and handcuffs.  Ex. 13, Pl. Resp. 1st ROG #14; Ex. 1, Pl. Docs 123-24, 

702-04; Ex. 14, al-Kidd v. Sugrue, No. 06-cv-1133, 2007 WL 2446750, at *1 (W.D. Okla. Aug. 

23, 2007).  Al-Kidd was strip-searched multiple times over the course of his detention.  Ex. 1, Pl. 

Docs 2184, 703-04; Ex. 13, Pl. Resp. 1st ROG #14; see also Sugrue at *1.  In Virginia, he was 

held under high-security conditions, often spending 22 to 23 hours a day in his cell.  Ex. 1, Pl. 

Docs 123, 450, 2183; Ex. 13, Pl. Resp. 1st ROG #14.  In the detention center in Oklahoma, al-

Kidd was made to remove his clothes and sit naked in view of other, fully clothed detainees.  Ex. 

1, Pl. Docs 2184; Ex. 14, Sugrue at *1.  While al-Kidd was incarcerated in Ada County Jail in 

Idaho, Gneckow and Cleary questioned him.  Ex. 2, al-Kidd Dep. 185; Ex. 2, Gneckow Dep. 63, 

187; Ex. 3, Cleary Dep. 141. 

At al-Kidd’s detention hearing in Idaho on March 25, 2003, the government opposed his 

release, contending that he was dangerous.  Ex. 1, Pl. Docs 1795, 1797.  Al-Kidd was never 

called as a witness or deposed for Al-Hussayen’s trial.  Ex. 7, Lindquist Dep. 35, 101-02.  Even 

so, the government did not move to have al-Kidd’s release restrictions lifted, leaving al-Kidd to 

file a motion himself.  Ex. 12, Motion, U.S. v. Al-Hussayen, No. 3:03-cr-0048 (Dkt. #665).   

8-11.  Plaintiff does not dispute these facts. 

12.  Plaintiff disputes these facts insofar as Defendants imply that Mr. al-Kidd was not 

supposed to speak to the press.  Defendants omit that the FBI’s investigation in Idaho was not 

secret, and that the reporter spoke with multiple people, including law enforcement officials.  See 
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Ex. 20, Seattle Post-Intelligencer article.  Defendants omit that the FBI never told Plaintiff not to 

talk to reporters or to keep his meetings with the FBI a secret.  See Ex. 9, Gneckow RFA #21; Ex. 

3, Cleary Dep. 176.  

13.  Plaintiff does not dispute these facts. 

14.  Plaintiff disputes these facts insofar as Defendants imply that Plaintiff prepared to 

leave the country “[d]uring th[e] same time period” as the Al-Hussayen indictment.  Defendants 

omit that Plaintiff applied to the university in Saudi Arabia in April 2002, months before al-

Hussayen’s arrest.  See Ex. 10, al-Kidd Dep. 113, 118.  Defendants also omit that Plaintiff began 

making plans to travel to Saudi Arabia for work in late 2002.  Ex. 10, al-Kidd Dep. 132-33 (al-

Kidd applied to Berlitz in December 2002); Ex. 1, Pl. Docs 9-18 (Berlitz employment contract, 

signed January 2003), 26 (al-Kidd obtained a work visa).  Defendants also omit that, in the first 

week of February 2003, al-Kidd learned that the university had accepted him and awarded him a 

scholarship, Ex. 10, al-Kidd Dep. 119.  That same month, before Al-Hussayen’s arrest, he began 

the process of applying for a visa.  Ex. 10, al-Kidd Dep. 120-21, 137; see also Ex. 5, U.S. Docs 

98 (reservation monitoring printout showing al-Kidd’s flight had a “visa” requirement); Ex. 11, 

Alvarado Dep. 229-30.  The Saudi Cultural Mission paid for his plane ticket.  Ex. 10, al-Kidd 

Dep. 125.  

15.  Plaintiff does not dispute these facts. 

16.  Plaintiff disputes the fact that his reservation did not list a return flight to the extent it 

suggests that he had a one-way ticket.  Plaintiff’s ticket was open-ended.  Open-ended tickets by 

definition have a return.  Ex. 2, Gneckow Dep. 183.  

17.  Plaintiff does not dispute these facts. 
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18.  Plaintiff disputes that Agent Alvarado had no reason to look for Plaintiff in particular.  

Plaintiff’s name was specifically added to the TECS in 2002 with a “lookout” to track his 

international travel.  See Ex. 4, Alvarez Dep. 18-19. 

19.  Plaintiff disputes these facts.  It is unclear what Agent Alvarado told Agent Alvarez 

regarding whether Plaintiff had a return flight.  See Ex. 11, Alvarado Dep. 257, 263.  Further, 

Agent Alvarado never learned how much the ticket cost, nor did he attempt to find out how much 

it cost even though he could have obtained that information by calling the airline.  Id. 260-61.  

20-23.  Plaintiff does not dispute these facts. 

24.  Plaintiff disputes that Defendant Gneckow “determined” that Plaintiff had left his 

home in Kent, Washington before seeking the material witness warrant.  Prior to contacting 

Lindquist, Gneckow had made no efforts to locate al-Kidd.  Ex. 2, Gneckow Dep. 143.  Nor did 

Gneckow recall what efforts were made to ascertain al-Kidd’s location after his conversation 

with Lindquist.  Id. 143-44 (Gneckow could not recall whether he “ask[ed] someone to do a 

drive-by,” “mak[e] a phone call,” or take any other steps).   

25.  Plaintiff disputes that Defendant Gneckow simply “included the information” Agent 

Alvarez provided him regarding Plaintiff’s flight reservation in his affidavit.  Instead, Gneckow 

“took [it] upon [him]self” to verify the information by calling an FBI agent stationed at Dulles 

Airport.  Ex. 2, Gneckow Dep. 165-67.   

Gneckow learned of al-Kidd’s travel plans on March 13, 2003, from an oral conversation 

with ICE officer Robert Alvarez.  Ex. 2, Gneckow Dep. 135-36, 162-63, 170; Ex. 4, Alvarez 

Dep. 31-32, 52.  Gneckow and Alvarez worked in the same office.  Ex. 2, Gneckow Dep. 135-

36.  Alvarez told Gneckow verbally that Plaintiff was flying to Saudi Arabia on a one-way, first-

class ticket.  Alvarez gave Gneckow a range of possible departure dates.  Gneckow did not 
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inquire about the confusion regarding al-Kidd’s departure date.  Id. 174-75.  Nor did he ask to 

look at any paperwork showing al-Kidd’s flight information.  Id. 163, 173.  Gneckow also did 

not attempt to find out the class of the ticket, or whether al-Kidd had purchased a return flight.  

Id. 169-70, 173-74.  Gneckow made no attempt to find out when al-Kidd had made his travel 

plans or booked his ticket.  Ex. 16, Gneckow Resp. 1st ROG #12; Ex. 2, Gneckow Dep. 149-50.  

Gneckow did not ask Alvarez “to do any follow-up research” about al-Kidd’s travel plans or to 

show him any documents to verify the information.  Instead, Gneckow contacted the FBI agent 

at Dulles Airport and asked whether al-Kidd’s name appeared on an upcoming flight manifest.  

Ex. 2, Gneckow Dep. 146, 166.  Gneckow did not ask the agent about the class of the ticket, the 

booking date, the price, or whether a return trip had been purchased.  Id. 169-70, 174-75; Ex. 16, 

Gneckow Resp. 1st ROG #7, 12.  

26.  Plaintiff disputes the fact that the FBI Headquarters did not provide guidance on Mr. 

al-Kidd’s investigation.  To the contrary, FBI Headquarters received updates and provided 

guidance on al-Kidd’s investigation.  See Ex. 8, Dezihan Dep. 85-86, 102, 104, 106, 161-62; Ex. 

2, Gneckow Dep. 23-24; Ex. 5, U.S. Docs 2724-26 (electronic communication sent to 

headquarters); Ex. 1, Pl. Docs 3-4 (Mueller testimony).   

27.  Plaintiff disputes these facts insofar as they imply Mr. al-Kidd had information 

germane to the visa and false statement charges against Al-Hussayen. In fact, al-Kidd had little 

knowledge of Al-Hussayen. Ex. 10, al-Kidd Dep. 159-61.  Further, the Al-Hussayen indictment 

pending at the time of al-Kidd’s arrest did not mention either al-Multaqa or al-multaqa.com.  Ex. 

12, Indictment, U.S. v. Al-Hussayen, No. 3:03-cr-0048 (Dkt. #1).  While working at al-Multaqa, 

Plaintiff’s duties were limited to arranging the English library, making tape labels, designing 

book covers, and speaking on Islam at public events.  See Ex. 10, al-Kidd Dep. 156-57. 
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Finally, prosecutors on Al-Hussayen’s case had obtained numerous of pages of 

documentary evidence about Al-Hussayen’s activities, making al-Kidd’s testimony redundant.  

See Ex. 2, Gneckow Dep. 54 (referencing bank records); Ex. 12, Indictment, Al-Hussayen, at ¶¶ 

7-9, 11, 13, 15-21, 23 (Dkt. #1) (referencing business records, emails, websites, and other 

documents). 

28.  Plaintiff does not dispute these facts. 

29.  Plaintiff disputes that Defendant Mace had “no independent knowledge of al-Kidd.”  

Defendant Mace admitted that he may have had been aware of Plaintiff as a football player at the 

University of Idaho.  Ex. 6, Mace Dep. 13.   

30.  Plaintiff does not dispute these facts. 

31.  Plaintiff disputes that he “requested” a continuance of his detention hearing so that 

he could be transported to Idaho.  Plaintiff appeared before the Magistrate Judge in Virginia on 

March 17th without counsel, and asked for his testimony to be “expedite[d].”  Ex. 19, Hearing, 

U.S. v. al-Kidd, No. 03-94 at 2-3 (E.D. Va. Mar. 17, 2003).  The judge stated that “the fastest 

way for you to get to Idaho and see the people that can . . . discuss why you were arrested” 

would be to “waive your right to a hearing here today” and consent to a transfer to Idaho.  Id. at 

3.  The government attorney represented that the transfer would occur “as quickly as possible,” 

and al-Kidd consented.  Id. at 4.  Yet the government delayed transferring al-Kidd until March 

24.  See Ex. 14, Sugrue at *1. 

32-34.  Plaintiff does not dispute these facts. 

35.  Plaintiff disputes that AUSA Lindquist decided not to call Mr. al-Kidd at trial 

“primarily” based on the defense’s strategy “as the trial progressed.”  Mr. al-Kidd was never 

deposed for Al-Hussayen’s trial.  Ex. 7, Lindquist Dep. 101-02.  Further, prosecutors had 
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obtained thousands of pages of documentary evidence about al-Hussayen’s activities, making al-

Kidd’s testimony redundant.  See Ex. 2, Gneckow Dep. 54 (referencing bank records); Ex. 12, 

Indictment ¶¶ 7-9, 11, 13, 15-21, 23, Al-Hussayen (Dkt. #1) (referencing business records, 

emails, websites, and other documents). 

36.  Plaintiff does not dispute these facts. 

37.  Defendants appear to have stated inadvertently that the jury found Al-Hussayen 

guilty on some counts, and could not reach a verdict on others.  In fact, the jury found Al-

Hussayen not guilty on all the terrorism charges and did not reach a verdict on the visa fraud 

charges.  Ex. 12, Jury Verdict, Al-Hussayen (Dkt. #671).  

  38.  Plaintiff disputes that the Chertoff memorandum is “guidance” on the use of the 

material witness statute, as it does not emphasize using the statute to preserve testimony.  Rather, 

it is a letter template provided to prosecutors to use in response to inquiries.  It is not probative of 

substantive Justice Department policy, but rather provides information about the Department’s 

public communications.  See Ex. 5, U.S. Docs 78-79. 

 

       Respectfully submitted, 

       _/s/_____________________________ 
Lee Gelernt 
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