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]’rnis is a clum action lavsult instituted by :.mtes held in
|

’ Corrhctioas to chuloago the conditions existing 1n " gald
institutions. as constituting cruel and {nhuman punishnent in

prisons nintainod by the 8South Carolina Dopcnunt of

v1011ticn of the Eighth Amendment to the Canstitution of tha United . |

.'sutﬁs. on January 3, 1985, the parties signed a consent dacree
sett inq virtually all of the issuu raised in the case. On Xarch
pu, tn.f.s court .nto:od an order app:oving sald consent

decr’o and the pribons of m: stats have oparatad thereunder .

r‘

sincq that tinme. ,
!On April 26, 1996, the Prnidam: of the United statea signed
. Mtajbozuct P.L. 104=13¢, and the defendant on luy 8, 1”6, noved
purs\f: ant thereto for the court to terminate tho conmt ‘decrea
X appz ed by this. court on March 26, 1986. 'rhe plaintiffs oppose

that ;f‘uciion. After. i"occ.i.v:l.nq nezoranda from al.i parti_cs supporting

' theitf positia_m and hearing oral arguments, on June 4, 1996, the



court grantsd the defendant’s motion and erdered that the' consent
decree in this case be {mmadiately tanimted. The plaintiffs have
‘appealed. that order £o the Fourth Circuit Couxt of Appeals and now
move, pursuant to ‘nu:_.o 62(c) of the raderal Rules of <Civil
Procedure, for an eorder staying the effect thereof pending a
‘dscision on said appeal. The defendant has filed his oppositicn to
the stay, and the court has given carsful censid.raticn to the
' position of both parties. The matter is ripe tor deciaian.
nule 62(c) provides in pertinent part that: '

When an appeal is taken from an interlocutory

or tinal judgment granting, diuolvinq, or

denying an injunction, ¢the couzt in Iits

discretion may suspend, modify, restore,

or grant an injunction during the pendency of

the appcal upon such teras as to bond or

otherwvise ' as it considers proper for the
security of the rights of the ndvcm

Pazty...

"n-m-ofwmwnsm. |

359 ?.2d 931 (D.C. eir. 1958), is recognized as the leading
. autaority on the appiication of Rule 62 (c), and the rouxth. circuif.
"Couxt of Amalo adopf.nd the legal priaciplu ‘-poulcd therein as

':the law of this circuit. leng v. Robingan, 433 ¥.2d 977 (1970). In
: doiag so the court said that a puty seeking a stay under said rule

35nust show the gollowing: =

(1) that he will J.ualy prevail on the merits .
of the appeal )

(2) that he will suffer impanblc injury if
the stuy is denied,

(3) that other parties will not Dbe '
substantially harmed by the stay, and
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(¢) that public interest will be served by

grantinq e stay.
. &8a at 979.

_ ncspit:a the clar.i.ty ln.t:h vhick the rule is stated there has been

. | confusion as to its appncatzon. Both long and Yirginia Petroleunm

have been intcrp:geod as roquiring a party 's'uk.tng a stay under
: 'mu:"sz(c)' to first ukc A strong showing of probable succass on
"appeal. It now seems clear, hovever, that said "strong showing®
rule i» the appollagb rule and not the one to de applhd by thais
. court. The Pourth Circuit Court of Appeals case of m:m
Purniture Co. v. Seilig Manufagturing Co., 550 ¥.3d 189 (4th Cir.
1977), involv.d: an appeal from & district couxt order ,r.o!;uing to
érant a prclininary.; injunction under Rule ICS(a)' of the rederal
' Rules of Civil Procedure. It reversed because the district court in
] applying the four prong test gquoted horninabov- "msonod that a |
 single adverse determination on any Qf the four questions veu;d be
fatal 'to the mavant." Id. at 193. 1In its opinien the court.
referxzed to Long a"s setTing forth an appellate rﬁlc to bc-::». applied
oﬁ app,ul of a district court ruling on a motion to cuy”';pondia.g
appcal. It then emunciated the proper district court test for
. eonpi&or&t’ien of a Rule 65(a) motion for preliminarzy wj.unction.
‘The strong, if not inescapable, inference therefrom is that the
_ Yourth Ccircuit held not enly that Lang sets forth an appcné'atc le
' but that the proper aistrict court standard for deciding a motion
' to &tay pending ‘ppul is the balancc-o!-hirdship tast outlined in
Blagkyelder. The court appeared to reaffirm that wsittou in F£.

w. 564 r.ad 1119 (4th Cir. 1977),




vhere it made the fallowing statement:
,W also holds that the tast is
different vhen a revieving court is asked to
stay a decision of a disttict court ...
. panding ravievw on ths merits. The principal
diztu-.m is the need of the applicant to

make a strong showing that he is likely to
ptsvail en the u:ita. .

- % at 1124 N. 7.
| The rule appucablo to the inquiry nev before tha.s court applies
the same four tacj:c:s as m but shifts the 1nitial focus from
' "likelihood of success" to a comparisen of the likelihcod of
12::9:51:10 harn to' the plaintiff if the stay {s denied and tha
dikelihood of hu-n eo the aczondant if the stay is granted. Next,
the ceu:t consid-u as the third factor m lilulinood that the
" plaintice uil; succded on the marits with the importance given to
that consideration: being directly related to the amount of
.mcpmblo harm to. be suffered by, thc plaintife. Lastly, the
court veighs the public interest. : '; |
| When the settlement embodied in the coensent doczo‘..was agraed
. upen, the plaintiff class and representatives of the State of South
Carolina both oxprmud their opinion that the aqraemt vas fair.

i
B

As the years have nuud, hovever, it has becoma more :.md zore
~ evident that the defendant thinks it sade a bad deal. In addition,
the court has becone convinced that the benefits obuim by the
laintitts in the consent decres probadbly exceed vhut the

Constitution guarantess.




'Tne consent decres has now been terminated, and the protection
it has provided plaintiffs for mors than ten years ars, at lesast
gor tha tims being, gone. .The defendant is free to roll back all
-of the beneficial inp:mts that plaintiffs have nc-.wed as a
resul; of the deczee. NO one but defendant knows exactly what his
plans are, but it is very unlikely that conditions at the prisons
will remain the sm. It seeans slmest inevitable that cb#qo will
" be made and that the ‘same will in many instances vorsen the living
con_dit.icns novw sndur;d by plaintiffs. For every such changs many
of the plaintiffs will be irreparably harmed. It is true that they
can sue, but that itself is less duinble than sizmply tecolving
m banefits provided by the consent docru wvithout having to bring

. another quuit.. In addxtion', it would take yeazrs tg obtain |
iz;jmtiv. relief, and, to the extent that tha ccx_uom:;' decras
provides greatar benaefits than the cwtitutién, the dittci-cnco is ‘
. 1rropafably lost to plaintiffs. As for money damages, the chancas
’oz the plaintitts' recovery of the sane at some later date is very
~ questicnadble. Tha State of South Carclina is imaune from the sams,
" and any individual dagendants sued would probably be successful in
maztuq . a defense o©Of qualified immunity. Under the
circixnitnnccs; thersfors, ‘this court is cleaxly canvincod t.hat: its
failure to grant tho plaintitf.s' motion for a stay will causc nany
of the plaintiffs :o. suffer irrsparable harm. ‘

Wﬂ&.&w

The de;‘.qndant ‘a:sscrts that he has a strong desire to have the
prisons of the State of Scuth Carolinz accredited by the American
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c°rr§ctional Association and plans to make a number of improvenments
toc the apctauons and adm.mtution of the ptuon systes. He
clains that a atay will postpono s3ld actions and cause his
substantial harm. The nature and extent ot that hara is net
-éncz;ibt'd. but it -1.I¢1:cgr to the court that any hara mt%orcd by
‘the defendant bocauu ‘of the type delay envisioned hn:a,: is, at
best, iinina:.. When ulmed against the likelihood of 1rreparahlo
harm to be suztered by the plaintiffs if the stay is denied a
decided imbalance of hardship in favor of the plainti:ts exists.

Likalihood that the Plaintiff Will Succeed qn the Merits
: :z'* the court appiiu this prong of the test lit_arally,ﬁ" it nust
bo deeidcd against tha plaintiffs. The court remains convinced

that its June 4, 1996, decision to tenimt.o the consent docru vas

' a'sound pne that will not be overturned on appeal. Under axistinq

case law, however, t‘.ho court is not requizred to apply a nteral
ust.' Instead, the rule as stated by the Fourth Circuit on paqa

. 195 of Blackwveldar is as follows: .

«..if a decided imbalance of harxdship should
appear in plaintiff‘s favor, then the
l1ikeslihood-of-gsuccess test is displaced by
Judge Jerome Frank’s famous formulation: g

(1)t will ordinarily be enocugh that the
plaintiz? has raised qQuestiona going to tha -
nerits so seriocus, substantial, difficult and
doubtful, a8 to make them fair ground for
litxgation and thus for more desliberate
invntigatioa.

.'rhduqh.tho court ,is of jtno opinion that the plainﬁigta will




piebably not'prmi].’.en appeal, they have raised questions therein
sufficiant tc meet the likelihood of success ,tu"c applicahls in
" thia case. |
Ihe Rublic Interast
| 2% is very difficult to clearly define vhat is in the public
E interest in this cass. The arg\m.at zade by the dazandan_t in his
wmduu appears at first blush ta be very sensible. e asserts
' that, because of its representative capacity, \mon Congress speaks
it exp:.suc_ the public interest. 1In pasaing the uw pu:sumt to
smicl'i this court targinatcd the consent decrae Congress, thérnfo:o,
. expressed the public’s desire to do away vith such consent decrees
as exp‘ditiausly as pouxhh.
| ' Thers can be nc quastion but that Congress has mrmed the
N desirs to do avay vith consent decrees in cases such as this, butl
* that is not the only tine cqnq:us has spoken to this court. Its
pusaqo of thes Speedy 'rrial Act and .i.ts adoption of th- United |
States Sentancing Guidelines and almost all of the pquurgl rules
af t!;ii court are just three sxamples of the clear expreasion of
' Congress’ desire to.f the fair and expeditious administration of
| justice within the federal court system. In determining vhat the
public intsrest is l.n this matter ve zust be sure to umn to
Cenqreu' oxprou.l.on of ths same, but we must be certa.tn that we
net uctcn to one of Cm'lqrus' ltatmnts to the detriment of other
mmcnts of equal inpoztancc.’ ‘ "5
In considering. tnis pzong of t.ha tast 1: appnrs ca the court
t.bae the best appreach is to lock at the mattsr froa a p:actical
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standpoint and examine vhat the real impact of the uruinition oL
the cansent decree ' is outside the walls of South Carolina’s

prisons, When we do that, ve see clearly that the major iampact is

- on tha courts of this state.

ngrerovdinq has éacotv.d nost of the media attention, but the
consént: decres deals vith many other iaportant areas of confinement
such - as, health servicas, viiitatien, physical reoi;zaihts;
libraries, fire safety and classification. It determines the
rights of some 17,000 inmates within the categories covered by its
tarms. It has caused systemj to develop to process complaints and
to noni't,or ,gmlianco. It ‘roq;uj.rn inzates to pursue their
complaints within the framework a? ‘the consent decree and carries
a.' strang prohibitim} against inititutinj suits for injiimctiv‘ |

' xeliaf Indcpcadoat-of the plaiatifz class. In effect, it foliw«

‘this cou:t of being burdensd by many claims that :Lnutas usort
that th..tr constitutioml rights, as ccvcr-d by the consent dacm ’ -
are being violated. : _

| When the consent decres is terninated, the structure that it
has given in the areas that it covers vill no longer exist. Each
inmate will then have the r.iq!fzt ‘. to sue separately gor any

, constitutional violation he cl.aiu' the Stats of South Cudlina is

quilti{ of. The effect of that -ehanga on our faderal eouz'!: systea
in South Carolina will in all probabiuty be acnumental.' It could

'whon the defendant recantly  changed the hair policy in the
South Carclina prisons, 104 inmates bslonging to various religious
sects sued in this court claiming their Constituticnal rights were
being viclated by the nav claan shaven, short hair policy.

8 - :
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d:uiseany affect dur ability to propesly process cther cases,
e:uzm:. and civu, witnin our jurisdiction, and thersby underaine
the pnblic't concan gor. thn fair and expeditious diapositian of
uugau.ou. It, Wm, appears to this court that it is in the

public LMt to dohy the effect of ehin court’s tanimtian of -

' the consent dncru unti.l the Fourth Circuit Court of Appeals and,
. penibly, the Uni.tod States Suprems Court have an epporhunity to
rulo en the issuas ruud by the appeal of the plaintires froa the

o court'a ozder of ;Nm 4, nsc. and deteraine vith a greater degres

.' June 19, 1996

i

ot ginality the ulf.ipato fates of the consent dacres.
' Having applied the Blackieldar balance-of-hardship tert to the

'zncts of this cau, the court eencludu that the motion of the

i
' _phinzizfs to stay m order of Juns 4, 1996, should he qruxtod.»
A »m IT I8 80 ommn | '
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