
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WOMEN PRISONERS OF THE DISTRICT OF )
COLUMBIA DEPARTMENT OF CORRECTIONS, )

et âij., )

Plaintiffs, ) Civil Action
) No. 93-2052 JLG

v. )
)

DISTRICT OF COLUMBIA, )
et al., )

)
Defendants. )

)

PLAINTIFFS' REVISED PROPOSED FINDINGS OF FACT

I. GENERAL

1. The profile of the woman prisoner in D.C. is

97% African-American, 85% unemployed, 82% single parent and

primary caretaker, 7% sentenced for violent crimes, and 57%

sentenced for drug law violations. The women have histories

of substance abuse, past sexual and physical abuse, and suffer

from severe emotional problems including depression and

dependence. (Pi. Exs. 289, 290, 292, 339, 341, 434, 520;

Fiester testimony at 2-8 to 2-9; Lancaster testimony at 5-9 to

5-11; Ryan testimony; Minor Dep. Tr. at 24-27; Def. Findings ¶

18-25) .
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II. SEXUAL MISCONDUCT AND SEXUAL HARASSMENT

Incidents of Sexual Misconduct

2. There have been "many, many, many" incidents of

sexual misconduct between employees and female inmates in the

D.C. Department of Corrections (DCDC). (Plaut Dep. Tr. at

151-52; Lancaster testimony at 5-72; Fiester testimony at 2-2

to 2-4).

3. Dr. Fiester based her expert opinion regarding

sexual misconduct and sexual harassment in the D.C. Department

of Corrections on over 70 allegations of sexual misconduct

from the Correctional Treatment Facility (CTF), the Minimum

Security Annex (Annex), and the Central Detention Facility

(Jail). (Fiester testimony at 2-4, 2-6). At trial Dr.

Fiester testified to numerous examples of representative

incidents that fall along a continuum of severity. (Fiester

testimony at 2-2 to 2-4). Dr. Fiester testified to 18

representative allegations in which she named the specific

Jane Doe involved. (Fiester testimony at 2-7, 2-11 to 2-29,

2-31 to 2-38, 2-47 to 2-50, 2-53 to 2-56, 2-123). In

addition, Dr. Fiester testified about specific examples of

sexual misconduct and sexual harassment in the areas of

exchanges of sex for goods, verbal harassment, and invasions

of privacy without naming the individual Jane Does involved.

(Fiester testimony at 2-26, 2-37, 2-43).
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4. A pattern of sexual misconduct and sexual

harassment exists in the D.C. Department of Corrections.

(Fiester testimony at 1-139) .

Physical Sexual Conduct

5. DCDC employees use physical force and threats

of physical force to make women prisoners engage in sexual

activity. (PI. Exs. 88, 502, 504, 596; Fiester testimony at

2-7 to 2-21; Jane Doe Q testimony at 1-77 to 1-80; Jane Doe W

testimony at 1-36 to 1-38; Jane Doe RR testimony at 6-123 to

6-124; Henderson Dep. Tr. at 149-51; McMurtry Dep. Tr. at 64).

6. DCDC employees coerce women prisoners into

engaging in sexual activity through the use of threats,

including threats of escape reports and disciplinary reports.

(PI. Ex. 68; Fiester testimony at 2-15 to 2-18; Jane Doe 00

testimony at 1-100, 1-102 to 1-106; Krull Dep. Tr. at 146-49).

7. DCDC employees coerce women prisoners into

having sexual contacts in exchange for goods and favors,

including cigarettes, money, candy, food, and preferential

treatment. (Fiester testimony at 2-23 to 2-24, 2-26, 2-28;

Jane Doe P testimony at 4-3 9 to 4-41; Jane Doe Q testimony at

1-87 to 1-88; Jane Doe 00 testimony at 1-100, 1-102 to 1-106;

Jane Doe RR testimony at 6-138 to 6-140; Derr (II) Dep. Tr. at

75; Y. Jackson Dep. Tr. at 57-59, 137-39; Jones Dep. Tr. at

23-32) .

8. DCDC employees initiate and engage in

inappropriate sexual activity with women prisoners. (Pi. Exs.
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80, 83, 85, 98, 104, 502, 506, 657; Fiester testimony at 2-31

to 2-32; Jane Doe K testimony at 6-103, 6-108 to 6-109, 6-113

to 6-115; Jane Doe P testimony at 4-42, 4-49; Jane Doe Q

testimony at 1-87 to 1-88; Jane Doe W testimony at 1-36 to 1-

38; Jane Doe 00 testimony at 1-100, 1-102 to 1-106; Jane Doe

RR testimony at 6-138 to 6-140; Braxton Dep. Tr. at 58-59;

Brummell Dep. Tr. at 14, 21, 85; Derr (II) Dep. Tr. at 78, 81,

88-89; Gilmore Dep. Tr. at 216; Y. Jackson Dep. Tr. at 57-59,

73-74, 118-20, 137-39, 143-45, 147, 150-51; Jones Dep. Tr. at

113, 159-64, 167-79; Krull Dep. Tr. at 233, 263; Perry Dep.

Tr. at 166-68; Plaut Dep. Tr. at 162-63; Ray (II) Dep. Tr. at

125-26; Riddick Dep. Tr. at 199; Smith Dep. Tr. at 200-10).

9. DCDC employees allow women prisoners to have

sexual relations with other residents. (Jane Doe K testimony

at 6-102; Y. Jackson Dep. Tr. at 67-70; Jones Dep. Tr. at 149-

54) .

10. DCDC employees touch women prisoners in an

inappropriate and unwanted sexual manner. (PI. Exs. 69, 73,

10, 596; Fiester testimony at 2-34 to 2-35; Jane Doe K

testimony at 6-105 to 6-107, 6-110, 6-113; Jane Doe Q

testimony at 1-77 to 1-78; Jane Doe W testimony at 1-36 to 1-

37; Jane Doe Z testimony at 7-64; Jane Doe 00 testimony at 1-

113; Brummell Dep. Tr. at 85; Gilmore Dep. Tr. at 202; Jones

Dep. Tr. at 137, 140-41).
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11. DCDC employees expose their bodies to women

prisoners. (Pi. Ex. 69; Fiester testimony at 2-36; Jane Doe P

testimony at 4-54) .

12. DCDC employees encourage or coerce women

prisoners to "flash" for them and to expose their bodies to

employees. (Pi. Exs. 84, 88; Fiester testimony at 2-35 to 2-

37; Jane Doe P testimony at 4-55).

13. Defendants are aware that physical sexual

contact occurs between DCDC employees and women prisoners.

(Pi. Exs. 66, 69, 73, 83, 85, 86, 97, 104, 502, 504, 506; Jane

Doe K testimony at 6-108; Jane Doe P testimony at 4-45 to 4-

46; Jane Doe RR testimony at 6-141 to 6-143; Braxton Dep. Tr.

at 57-60; Brummell· Dep. Tr. at 13-104, 68-82; Henderson Dep.

Tr. at 93-94, 127-67; P. Jackson Dep. Tr. at 152-56; Y.

Jackson Dep. Tr. at 23-156; Jones Dep. Tr. at 21-47, 110-88;

Krull Dep. Tr. at 232-49, 269-70; McMurtry Dep. Tr. at 119-26,

260-65; Perry Dep. Tr. at 160-75; Plaut Dep. Tr. at 151-52;

Ray (II) Dep. Tr. at 125-30; Riddick Dep. Tr. at 199-200, 202-

04, 208-16; Roach Dep. Tr. at 108-14; Welch Dep. Tr. at 62-67,

79-82) .

14. Women prisoners can never consent to physical

sexual contact with employees due to the extreme positions of

power employees have over women prisoners, coupled with the

fact that women prisoners are completely dependent upon the

employees for their care, well-being, and security. (Fiester

testimony at 1-44 to 1-45; Lancaster testimony at 5-62; Y.
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Jackson Dep. Tr. at 81-82; Krull Dep. Tr. at 201; McMurtry

Dep. Tr. at 232; Minor Dep. Tr. at 123-24; Perry Dep. Tr. at

175; Roach Dep. Tr. at 102).

Verbal Sexual Comments

15. Women prisoners at CTF, the Annex, and the Jail

are subjected to inappropriate verbal sexual comments,

advances and propositions by DCDC employees in every aspect of

their incarceration. (PI. Exs. 67, 72, 74-78, 82, 84, 101;

Fiester testimony at 2-37 to 2-39; Jane Doe V testimony at 4-

66 to 4-68; Jane Doe VII testimony at 4-123 to 4-126; Jane Doe

K testimony at 6-115; Jane Doe P testimony at 4-54, 4-56; Jane

Doe Q testimony at 1-88; Jane Doe W testimony at 1-55; Jane

Doe 00 testimony at 1-116; Jones Dep. Tr. at 144; Y. Jackson

Dep. Tr. at 57; Stempson Dep. Tr. at 170-72).

16. Defendants are aware that women prisoners at

CTF, the Annex, and the Jail are subjected to inappropriate

verbal sexual comments, advances and propositions by DCDC

employees in every aspect of their incarceration. (Pi. Exs.

67, 72, 74-78, 82, 84, 101; Lancaster testimony at 5-62; Jane

Doe 00 testimony at 1-116 to 1-117; Jones Dep. Tr. at 144; Y.

Jackson Dep. Tr. at 57; Stempson Dep. Tr. at 168-72).

17. Women prisoners at the Annex are subjected to

unwelcome and inappropriate verbal sexual comments, advances

and propositions by male inmates and DCDC employees in

Industries at the Central Facility. (Fiester testimony at 2-

34 to 2-35; Lancaster testimony at 5-75; Jane Doe K testimony
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at 6-112 to 6-114; Jane Doe Z testimony at 7-69 to 7-70; Jane

Doe 00 testimony at 1-112 to 1-114; Derr (II) Dep. Tr. at 88-

90; Gibbons Dep. Tr. at 92-111; Stempson Dep. Tr. at 133).

18. Defendants' employees witness and are aware

that women prisoners are subjected to inappropriate verbal

sexual comments, advances and propositions by male inmates at

Minimum. (Fiester testimony at 2-38; Lancaster testimony at

5-79; Jane Doe 00 testimony at 1-117 to 1-118; Y. Jackson Dep.

Tr. at 157-58; Gilmore Dep. Tr. at 205-06).

Invasion of Privacy

19. Defendants fail to prevent the invasion of

women residents' privacy. (Fiester testimony at 2-42 to 2-44;

Jane Doe II testimony at 3-15 to 3-17).

20. Male employees frequently enter the women's

living areas without announcing their presence in

contravention of Defendants' internal policy. (Fiester

testimony at 2-43; Jane Doe II testimony at 3-16; Jane Doe W

testimony at 1-56 to 1-58; Y. Jackson Dep. Tr. at 32-33, 44) .

21. Male employees frequently view the female

residents without clothing as a result of their failure to

announce their presence in the women's living areas. (Pi. Ex.

330; Fiester testimony at 2-43; Jane Doe W testimony at 1-56

to 1-58). Male officers also peep through the windows of

women's rooms to view the women in stages of undress.

(Fiester testimony at 2-43).
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22. Male residents are able to view the interior of

women's housing areas at CTF from the recreation yard and from

their cells. (Pi. Ex. 330; Fìester testimony at 2-89; Jane

Doe II testimony at 3-16 to 3-17; Riddick Dep. Tr. at 218-19).

Environment

23. Sexual misconduct, sexual harassment and

invasions of privacy are severe and pervasive and create a

hostile, sexualized environment at CTF, Minimum, and the Jail.

(Fiester testimony at 2-58 to 2-61; Lancaster testimony at 5-

77 to 5-82; Minor Dep. Tr. at 15-22, 94-124, 126-29; Ray (II)

Dep. Tr. at 111-12; 132-34).

24. Sexual misconduct and sexual harassment create

a "toxic psychological environment" in which women prisoners

are forced to live. (Fiester testimony at 1-140).

25. The sexualized environment is characterized by

staff morale problems and large numbers of "rumors" regarding

ongoing incidents of sexual misconduct that have become

accepted as part of the day to day routine and culture at the

DCDC facilities where women are housed. One employee at the

Annex even heard staff describe CTF as a "brothel."

(Lancaster testimony at 5-78). Such acceptance has diffused

the professional boundaries and expected behaviors of DCDC

employees, which leads to an increase in the numbers of

incidents of sexual misconduct. (Lancaster testimony at 5-78;

Ray (II) Dep. Tr. at 111-12)
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26. The sexualized environment is also

characterized by the inappropriate clothing of women inmates

on their housing units. DCDC employees allow women on housing

units to be inappropriately attired, in contravention of their

internal policy, in the presence of male employees, which

contributes to a hostile, sexualized environment. (PI. Exs.

326, 330, 357; Lancaster testimony at 5-80; Fiester testimony

at 2-86 to 2-87; Hawkins Dep. Tr. at 151-52; Krull Dep. Tr. at

199; Perry Dep. Tr. at 152). Pregnant women are clothed in

discarded aprons from the Jail that resemble hospital gowns

that do not adequately cover their bodies. (Lancaster

testimony at 5-80 to 5-81).

27. At the Annex, the constant harassment of the

women prisoners on their way to the dining hall at Minimum

also contributes to the hostile environment for women.

Defendants permit male inmates at Minimum to stand behind a

yellow line painted on the ground while women walk down the

hill for daily meals. The men shout obscenities,

inappropriate sexual remarks, sexual propositions, and ogle

the women from behind the yellow line. (Lancaster testimony

at 5-79; Fiester testimony at 2-38; Jane Doe 00 testimony at

1-117; Gilmore Dep. Tr. at 205-06; Y. Jackson Dep. Tr. at 157-

58). Male correctional officers at the Minimum compound

encourage the behavior of the male inmates by laughing and

making no effort to stop the harassment of women prisoners.

(Jane Doe 00 testimony at 1-117 to 1-118).
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Effect on Women

28. Defendants are aware that incarcerated women as

a population generally have low self esteem and a high

incidence of depression, and that many women prisoners have

experienced rape, sexual assault, or sexual abuse prior to

being incarcerated. (Fiester testimony at 2-8 to 2-9;

Lancaster testimony at 5-10; Def. Findings ¶ 19-20; McMurtry

Dep. Tr. at 137-41).

29. The sexualized environment and sexual contact

between DCDC employees and women prisoners exacerbates the

women's existing low self esteem and depression. (Fiester

testimony at 2-57; Jane Doe W testimony at 1-54; Jane Doe 00

testimony at 1-106).

30. Women prisoners with histories of rape, sexual

abuse, or sexual assault who are subjected to sexual comments,

advances, or contacts experience increased depression, guilt,

self-blame, anger, and hostility. Additionally, the process

of resolving problems related to prior abuse is severely

damaged. (Fiester testimony at 2-61; Jane Doe W testimony at

1-54; Jane Doe 00 testimony at 1-106).

31. Women prisoners who are not directly subjected

to sexual comments or physical contact who observe this

behavior may experience psychological distress, including

feelings of helplessness and frustration, and may have

recurrences of memories of past abuse. (Fiester testimony at

2-56 to 2-57; Jane Doe Z testimony at 7-67).
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32. Coerced sexual contact in exchange for goods

and preferential treatment encourages and reinforces

pathological behavior in women prisoners, including

reinforcing the idea that women can use their bodies as

commodities and that their value is primarily as sexual

objects. (Fiester testimony at 2-59).

33. Sexual assault or rape can cause women

prisoners to experience severe depressive and anxiety

disorders and significant physical symptoms. (Fiester

testimony at 2-57 to 2-58) .

Defendants' Response to Sexual Misconduct

34. Defendants fail to adequately address sexual

misconduct at CTF, the Annex, and the Jail. (Pi. Exs. 66, 69,

73, 83, 85, 86, 97, 104, 502, 504, 506; Lancaster testimony at

5-6 to 5-7; Fiester testimony at 2-2; Braxton Dep. Tr. at 57-

60; Henderson Dep. Tr. at 93-113; P. Jackson Dep. Tr. at 152-

56; Y. Jackson Dep. Tr. at 23-156; Jones Dep. Tr. at 21-47,

122-88; Krull Dep. Tr. at 232-49, 269-70; McCathorine Dep. Tr.

at 222-23, 225-26; Perry Dep. Tr. at 160-75; Plaut Dep. Tr. at

165-66, 171-72, 181-82, Ray (II) Dep. Tr. at 125-30; Riddick

Dep. Tr. at 199-200, 202-04, 214-15; Roach Dep. Tr. at 111-14;

Welch Dep. Tr. at 62-67, 79-82).

35. "Sexual misconduct is as serious if not the

most serious kind of behavior issue of employees" in prison

systems. (Lancaster testimony at 5-64).



- 12 -

Policies and Procedures

36. Department Order No. 4030.ID, the Inmate

Grievance Procedure (IGP) Policy, outlines the process by

which inmates can report complaints to the administration.

(PI. Exs. 117, 120). However, inmates rarely use this process

to report serious incidents such as sexual misconduct.

(Lancaster testimony at 5-61).

37. Instructions for filing an IGP are not

uniformly posted in the institutions. Women are not

instructed on how to use the IGP process. Defendants' failure

to inform women prisoners about the process restricts the

women's access to this procedure for reporting incidents of

sexual harassment or sexual misconduct. (Fiester testimony at

2-44 to 2-45; Jane Doe V testimony at 4-70 to 4-71; Jane Doe W

testimony at 1-46; Jane Doe RR testimony at 6-128; Krull Dep.

Tr. at 230).

38. The existing Inmate Grievance Procedure does

not adequately address women's concerns for confidentiality.

(Fiester testimony at 2-45; Jane Doe RR testimony at 6-137 to

6-138; Perry Dep. Tr. at 164-65; Plaut Dep. Tr. at 148-49;

Riddick Dep. Tr. at 210; Smith Dep. Tr. at 218).

39. The Department of Corrections has no policy

that explicitly prohibits sexual assault or sexual harassment

of female inmates. (Lancaster testimony at 5-61; Gilmore Dep.

Tr. at 197). The personnel policy on the Employee-Inmate

Relationship, Department Order No. 3350.1, prohibits undue
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familiarity between employees and inmates and states that

employees should refrain from having intimate or romantic

relationships with inmates. (Pi. Ex. 106). The workplace

sexual harassment policy, Department Order No. 3310.4B,

applies only to incidents of sexual harassment between

employees in the workplace and does not address incidents

involving inmates. (Lancaster testimony at 5-61, 5-83; Pi.

Exs. 107, 110).

40. Defendants have not clearly defined what

behavior constitutes sexual misconduct and sexual harassment

with inmates in a way that rank and file employees clearly

understand. (Lancaster testimony at 5-7, 5-66). The

professional boundaries between DCDC employees and inmates

must be very clear and should be precisely conveyed to all

employees. (Lancaster testimony at 5-70).

Reporting Sexual Misconduct

41. Defendants' employees routinely receive

allegations of sexual misconduct and sexual harassment from

women prisoners, but fail to report the allegations.

(Lancaster testimony at 5-65; Fiester testimony at 2-45 to 2-

48; Jane Doe K testimony at 6-109 to 1-110; Jane Doe Q

testimony at 1-80 to 1-82; Jane Doe W testimony at 1-40 to 1-

41; Jane Doe Z testimony at 7-68 to 7-69; Jane Doe RR

testimony at 6-141; P. Jackson Dep. Tr. 152-56; Y. Jackson

Dep. Tr. at 72; McMurtry Dep. Tr. at 240; Perry Dep. Tr. at

161; Welch Dep. Tr. at 62-67, 72). Some employees tell the



- 14 -

women that they must write up an IGP and send it up the chain

of command. (Lancaster testimony at 5-65; P. Jackson Dep. Tr.

at 152-56; Y. Jackson Dep. Tr. at 72). Other employees advise

women prisoners to quit their jobs in order to avoid the

harassment or misconduct. (Lancaster testimony at 5-65;

Fiester testimony at 2-48; Welch Dep. Tr. at 63-64).

42. Defendants' employees are not uniformly aware

of their duty to report incidents of sexual misconduct.

(Lancaster testimony at 5-64 to 5-66; Y. Jackson Dep. Tr. at

158-59; Welch Dep. Tr. at 62).

43. Defendants' employees are not uniformly aware

of the procedure for reporting incidents of sexual misconduct

within the institution. (Lancaster testimony at 5-66; Fiester

testimony at 2-45 to 2-48; Elzie Dep. Tr. at 77; Ali Dep. Tr.

at 140; Derr (II) Dep. Tr. at 88; Y. Jackson Dep. Tr. at 158-

59). Other employees do not trust the investigatory process,

and thus fail to report incidents of sexual misconduct.

(Lancaster testimony at 5-66; Derr (II) Dep. Tr. at 98; Y.

Jackson Dep. Tr. at 161).

Investigating Sexual Misconduct

44. Defendants fail to adequately and consistently

investigate reports of sexual misconduct and sexual

harassment. (Lancaster testimony at 5-7; Fiester testimony at

2-49; PI. Exs. 66, 69, 73, 83, 85, 86, 97, 104, 502, 504, 506;

Braxton Dep. Tr. at 57-60; Derr (II) Dep. Tr. at 105-06;

Hawkins Dep. Tr. at 176-80; Henderson Dep. Tr. at 93-113, 115;
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P. Jackson Dep. Tr. at 81-82, 152-56; Y. Jackson Dep. Tr. at

23-156, 161; Jones Dep. Tr. at 21-47, 122-88; Krull Dep. Tr.

at 227-28, 232-49, 269-70; McCathorine Dep. Tr. at 222-23,

225-26; Perry Dep. Tr. at 160-75; Plaut Dep. Tr. at 165-66,

171-72, 181-82, Ray (II) Dep. Tr. at 125-30; Riddick Dep. Tr.

at 199-200, 202-04, 214-15; Roach Dep. Tr. at 111-14; Welch

Dep. Tr. at 62-67, 79-82).

45. No uniform investigatory procedures exist for

investigating allegations of sexual misconduct or sexual

harassment involving women prisoners. (Lancaster testimony at

5-7, 5-67; Henderson Dep. Tr. at 85; Krull Dep. Tr. at 227).

46. Defendants have not appropriately investigated

incidents of sexual misconduct or.sexual harassment.

(Lancaster testimony at 5-67 to 5-73; Fiester testimony at 2-

49; PI. Exs. 72, 80, 67, 82, 86, 502, 504, 596; Elzie (sealed)

Dep. Tr. at 16). Defendants fail to consistently and

thoroughly investigate the "many, many, many" allegations of

sexual misconduct. (Lancaster testimony 5-7, 5-71; Plaut Dep.

Tr. at 151-52).

47. All incidents of sexual misconduct should be

reported to the Administrator of the facility. That

Administrator has the responsibility to know of all

allegations of sexual misconduct and to initiate the

appropriate investigation in each instance. (Lancaster

testimony at 5-67 to 5-68, 5-70). It is the administrator who



- 16 -

sets the tone and the expectations for the institution for

both staff and inmates. (Lancaster testimony at 5-71).

48. The former administrator of CTF, Ms.

McCathorine, concerned herself only with the result of an

investigation and delegated all responsibility for the

investigation itself to Mr. L.C. Jones. (McCathorine Dep. Tr.

at 241). Mr. Jones had an allegation of sexual misconduct

pending against him. (Fiester testimony at 2-55; Jones Dep.

Tr. at 169-70). It is an inappropriate response to appoint an

alleged perpetrator of sexual misconduct to investigate

incidents of sexual misconduct. (Lancaster testimony at 5-71

to 5-72; McCathorine Dep. Tr. at 229 (administrator cannot

make a decision on whether it is appropriate to have Jones

investigate allegations of sexual misconduct if he had

allegations brought against him)).

49. An investigation into allegations of sexual

misconduct should be conducted when there is any hint that a

law has been violated; when an inmate says that sexual

misconduct has happened to her; when there are allegations of

threatening, intimidating language; when the specific name of

an inmate is known; when the specific name of an employee is

known; when a specific location such as building maintenance

or culinary arts is identified; or when the information is the

"final piece of the pie" that indicates a cohesive allegation

of sexual misconduct. The investigation should be conducted
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immediately after receipt of the information. (Lancaster

testimony at 5-68 to 5-69) .

50. There are excessive delays in the Defendants'

investigation and timely resolution of women prisoners' claims

of sexual misconduct and sexual harassment. (Lancaster

testimony at 5-72; Fiester testimony at 2-126; Jane Doe P

testimony at 4-39, 4-57).

51. Defendants routinely fail to investigate, or

conduct deficient investigations of, allegations of sexual

harassment or sexual misconduct. (Pi. Exs. 68, 80, 84, 85,

91, 98; Fiester testimony at 2-53 to 2-56; Jane Doe K

testimony at 6-105 to 6-108; Jane Doe 00 testimony at 1-114 to

1-115; Jane Doe RR testimony at 6-141 to 6-145; Brummell Dep.

Tr. at 91; Derr (II) Dep. Tr. at 68-71, 75-76; Elzie (sealed)

Dep. Tr. at 13-14; Hawkins Dep. Tr. at 176-80; Henderson Dep.

Tr. at 164-66; Y. Jackson Dep. Tr. at 67-74, 119-20, 137-39,

143, 148; Jones Dep. Tr. at 31-32, 159-60, 163-64, 167-79;

Krull Dep. Tr. at 233, 244-49, 263-68; Plaut Dep. Tr. at 153-

58, 182; Riddick Dep. Tr. at 213; Smith Dep. Tr. at 200).

52. Defendants' recent policy regarding the use of

outside investigators for allegations of sexual harassment

applies only to workplace sexual harassment of female

employees. (PI. Ex. 433; Gilmore Dep. Tr. at 212-14; Jones

Dep. Tr. at 125).

53. The inaction of the Defendants in investigating

allegations of sexual misconduct or sexual harassment
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increases the women's reluctance to report sexual misconduct

or sexual harassment. (Fiester testimony at 2-61 to 2-62) .

Law Enforcement Agencies

54. Defendants' managerial employees are not

uniformly aware of procedures for reporting allegations of

sexual misconduct to law enforcement agencies. (Lancaster

testimony at 5-73 to 5-74; Henderson Dep. Tr. at 115, 146;

McCathorine Dep. Tr. at 243).

55. Sexual misconduct involving force or threats of

force are not routinely reported by Defendants to law

enforcement agencies. (Pi. Exs. 73, 87, 90, 91, 154, 502;

Lancaster testimony at 5-73 to 5-74; Fiester testimony at 2-

48; Henderson Dep. Tr. at 161). Such misconduct should be

reported to the police at the first belief that the

possibility exists that a law has been violated. (Lancaster

testimony at 5-73).

56. The former Administrator at CTF, Ms.

McCathorine, indicated that she would first conduct an

internal investigation before reporting an incident of sexual

misconduct to law enforcement officials. (Lancaster testimony

at 5-73; McCathorine Dep. Tr. at 243). This is an

inappropriate response to handling allegations of sexual

misconduct. (Lancaster testimony at 5-73).

57. On the occasion that an incident of sexual

misconduct involving force or threats of force is reported to

law enforcement agencies, the Defendants often fail to
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communicate with the law enforcement agency to stay up to date

on the criminal investigation and even fail to ascertain the

outcome of the investigation. (Lancaster testimony at 5-72;

Jane Doe Q testimony at 1-85 to 1-86; Henderson Dep. Tr. at

95, 146, 151, 156-57) .

58. Defendants do not conduct an internal

investigation when an allegation of sexual misconduct is

referred to a law enforcement agency. (Elzie (sealed) Dep.

Tr. at 9; Henderson Dep. Tr. at 149, 156-57). Such a

personnel investigation is a required procedure for

appropriately handling allegations of sexual misconduct in a

prison. (Lancaster testimony at 5-73).

Conclusive Results

59. Defendants routinely fail to reach a conclusion

as to whether sexual misconduct or sexual harassment in fact

occurred. (Lancaster testimony at 5-74; Pi. Exs. 67, 82, 86,

88, 98, 502, 504, 596; Brummell Dep. Tr. at 95-97; Jones Dep.

Tr. at 178-79; Plaut Dep. Tr. at 166; Smith Dep. Tr. at 200;

Stempson Dep. Tr. at 169-72). Generally, it is possible to

resolve such allegations conclusively in 90% of the cases.

(Lancaster testimony at 5-76)

60. Defendants routinely determine that sexual

misconduct or sexual harassment has not occurred when the

evidence consists of an inmate's word against an employee's

word. (Lancaster testimony at 5-72; Pi. Exs. 67, 74-78, 82,

86) .
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61. Defendants fail to take appropriate

disciplinary action to impose sanctions against DCDC employees

for sexual misconduct or sexual harassment. (Lancaster

testimony at 5-7, 5-74; Pi. Exs. 83, 101, 104, 502; Brummell

Dep. Tr. at 68; Henderson Dep. Tr. at 13 2; Roach Dep. Tr. at

112; Plaut Dep. Tr. at 162, 189). Mr. Plaut, the Associate

Director for Operations, testified that once an allegation of

sexual misconduct has been referred to a law enforcement

agency, a facility cannot discipline the employee unless he is

found guilty of a crime. (Plaut testimony). However, conduct

can constitute sexual misconduct that violates DCDC policies

and regulations regardless of whether the conduct also meets

the standards of a criminal act. (Lancaster testimony at 5-

73; Fiester testimony at 2-128).

62. Defendants' most common response to allegations

of sexual misconduct made by an inmate against an employee is

to merely reassign the officer away from women inmates.

However, this does not sufficiently sanction any wrongful

conduct. This action also creates the impression that nothing

can happen to an employee for engaging in such misconduct and

discourages inmates from reporting the misconduct. (Lancaster

testimony at 5-74 to 5-76).

63. Moreover, Defendants have failed to reassign

officers in certain situations that have resulted in continued

contact between the inmate and the alleged perpetrator for up



- 21 -

to eight months. (Jane Doe W testimony at 1-36, 1-47 to 1-51;

PI. Ex. 675 (Munoz letter)).

64. Defendants have failed to define the possible

sanctions for employees who engage in sexual misconduct,

ranging from rape to sexual harassment. (Lancaster testimony

at 5-7, 5-67; Pi. Ex. 109). Sexual misconduct requires

serious, severe, and consistently adhered to sanctions imposed

on employees for violating their professional boundaries,

personnel policies, and public trust. (Lancaster testimony at

5-76).

Training

65. Defendants fail to adequately train their

employees regarding sexual harassment and sexual misconduct

between employees and inmates. (Lancaster testimony at 5-84;

PI. Ex. 3 56; Riddick Dep. Tr. at 9O-92\· Stempson Dep. Tr. at

182-83; Welch Dep. Tr. at 76).

66. Defendants offer employees only 1.5 hours on

the issue of the employee and inmate relationship during basic

training at the beginning of their career with the Department

of Corrections. (Pi. Exs. Ill, 388). Training in workplace

sexual harassment offered for two hours in basic training and

as in-service training once a year does not address sexual

misconduct involving inmates, but addresses only incidents of

sexual harassment between employees in the workplace. (Pi.

Exs. 115, 116). The only training specific to female

offenders was offered once in May 1992 for the opening of CTF.
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(McMurtry Dep. Tr. at 109-13). However, many of the employees

who participated in this training were subsequently

transferred to work in the substance abuse unit at CTF rather

than the women's unit, and future employees assigned to the

women's unit were not offered the training. (Lancaster

testimony at 5-86) .

67. Roll call training is offered to DCDC employees

only on the issue of workplace sexual harassment. This

training does not include information regarding sexual

misconduct involving female inmates. Moreover, training

offered for a maximum of ten minutes at the start of an

employee's shift is an ineffective way of presenting this

serious information to employees. (Lancaster testimony at 5-

87) .

68. Defendants' failure to adequately train

employees in issues regarding sexual misconduct involving

female inmates has created an atmosphere where such behavior

is tolerated and engaged in by employees. (Lancaster

testimony at 5-87 to 5-88; Ray (II) Dep. Tr. at 111-12).

III. MEDICAL CARE

Gvnecoloaical Care

Examination and Testing

69. Women prisoners at CTF, as Defendants are

aware, are "at risk for a greatly increased incidence of

sexually transmitted diseases," such as AIDS, syphilis,
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gonorrhea, and chlamydia,· for other gynecological conditions

such as breast and cervical cancer; and for developing

complications during pregnancy. A study conducted by

Defendants revealed that approximately ten percent of all

women prisoners are HIV positive. In addition, a review of

medical records conducted by Plaintiffs' medical expert, Dr.

Major, revealed that in eleven of forty-seven cases, women had

positive tests for syphilis. (Pi. Exs. 297, 660, 667; Major

testimony at 3-52 to 3-58, 3-60, 3-65, 3-74; Clark testimony;

W. Hall Dep. Tr. at 46, 51; McMurtry Dep. Tr. at 152-55; Welch

Dep. Tr. at 44-46).

70. Treating a high risk population differs from

treating a non-high-risk population in that more frequent

testing for, and monitoring of, gynecological conditions is

required. As Dr. Major testified: "Intervals of examination

should be much shorter, particularly as it refers to prenatal

care, but even in cases that aren't connected with pregnancy,

these women have to be watched a lot more closely because

infections and diseases . . . rapidly develop to advanced

stages which make treatment very difficult and cure sometimes

unlikely." (Major testimony at 3-58).

71. Contrary to Defendants' own written policies

and correctional health care standards, testing for sexually-

transmitted diseases is inadequate because it often does not

take place within the prescribed period of time after intake

or a reasonable time thereafter, and in some instances, does
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not take place at all. Thus, even though Defendants have a

written policy regarding testing, as Dr. Major testified:

"[A]t CTF this policy is not followed and so, therefore, I'd

have to say that the end result is the same as if there was no

policy." (Major testimony at 3-59, 3-74, 3-77; Pi. Exs. 561,

563) .

72. Defendants' failure to provide adequate testing

for sexually-transmitted diseases such as chlamydia,

gonorrhea, and syphilis to women prisoners at CTF places these

women at an increased risk of sterility, infertility, and even

death. For a pregnant woman, failure to provide adequate

testing also places her fetus at greater risk of developing

eye infections, contracting pneumonia, and impairing the

quality of life of the newborn child. (Major testimony at 3-

53 to 3-54, 3-74 to 3-76).

73. Defendants do not perform required routine

gynecological examinations, such as routine pap smears, on all

women within prescribed periods of time. Dr. Major found, for

example, that in nine cases there was no documentation that a

pap smear had ever been performed. (Major testimony at 3-66 to

3-67; PI. Ex. 254; Jane Doe II testimony at 2-171 to 2-172;

Jane Doe V testimony at 4-93 to 4-96) .

74. Nationally-recognized standards of care require

Defendants to perform pap smears on women prisoners with AIDS

or who are HIV positive at least every 6 months, which

Defendants have failed to do. Dr. Major's review of medical
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records indicated that of approximately twelve women who were

HIV positive whose records he reviewed, in not one instance

had pap smears been performed at six-month intervals. (Major

testimony at 3-68 to 3-70, 3-73, 3-80) .

Treatment and Follow-Up

75. Defendants have repeatedly failed to provide

adequate treatment and follow-up of gynecological conditions

even though it is Defendants' policy "to provide clinically

appropriate periodic health examinations and follow-up care to

inmates." (Pi. Exs. 254, 483, 641; Major testimony at 3-73,

3-78, 3-79 to 3-81, 3-81 to 3-83, 3-162; Jane Doe II testimony

at 2-158 to 2-173, 3-23 to 3-24, 3-37 to 3-38; Jane Doe V

testimony at 4-94 to 4-96; Hawkins Dep. Tr. at 64-65).

76. Adequate follow-up care is important because it

may eradicate or at least ameliorate the condition complained

of and, if there are recurrences of the condition, adequate

follow-up care enables the recurrences to be detected early

enough so that treatment is rendered more effective. (Major

testimony at 3-77).

77. As a result of Defendants' failure to provide

treatment and follow-up gynecological care, Defendants have

caused women prisoners to experience unnecessary pain and

stress and have increased the women prisoners' risk of

developing further complications related to their medical

conditions. As Jane Doe II testified: "There's days I don't

want to even get out of bed because I don't feel that I can
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handle -– I'm just afraid and I'm scared that I'm going to die

in prison." (Pi. Ex. 254; Major testimony at 3-85; Jane Doe

II testimony at 2-168, 2-175 to 2-176; Jane Doe V testimony at

4-93 to 4-96).

Health Education

78. In contradiction of their own written policies,

Defendants provide "grossly inadequate" health education to

women prisoners incarcerated at CTF. (Pi. Ex. 570, W. Hall

Dep. Tr. at 181-182; Welch Dep. Tr. at 31-32; Major testimony

at 3-86 to 3-88; Jane Doe II testimony at 2-172).

79. Defendants do not provide adequate access to

contraceptives. (Major testimony at 3-90).

80. Adequate health education encourages prevention

and early treatment of gynecological conditions. (Major

testimony at 3-88) .

81. Health education is particularly important for

women incarcerated at CTF because they are at high risk of

contracting and/or transmitting sexually-transmitted diseases

and developing other gynecological conditions. (Pi. Ex. 667;

Major testimony at 3-52 to 3-58, 3-60, 3-65, 3-74; Ali Dep.

Tr. at 89).

82. Health education and access to contraceptives

are also important because women prisoners are sexually active

while incarcerated in Defendants' correctional institutions.

(Pi. Exs. 1, 557; Major testimony at 3-88 to 3-91; Jane Doe K

testimony at 6-103 to 6-104; Ali Dep. Tr. at 124-25; P.
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Jackson Dep. Tr. at 85-86; McCathorine Dep. Tr. at 268-71; Ray

(I) Dep. Tr. at 92-98; Taylor Dep. Tr. at 121-22, 153-58).

83. Failure to provide adequate health education

puts women prisoners at CTF at increased risk of developing

serious gynecological problems. (Major testimony at 3-87 to

3-89) .

Abortion Counseling

84. Defendants' written policy provides that non-

directive counseling shall be provided to all incarcerated

women who are contemplating seeking an abortion. (Pi. Ex. 5).

85. Defendants have violated their own policy and

have failed to provide adequate abortion counseling to

pregnant women. (Pi. Exs. 434, 658; Major testimony at 3-91

to 3-92).

86. Indicative of Defendants' failure to ensure

that women receive non-directive counseling is Defendants'

decision, approved by then Director Ridley, to allow

representatives of the "Sanctity of Life Ministry," an anti-

abortion organization, "to assist [Defendants] in providing

quality program opportunities for the pregnant inmates in our

facilities," believing that organization would have a "major

impact" and "would provide quality programming for this

population." (Pi. Ex. 658; Krull Dep. Tr. at 159-61; Major

testimony at 3-92 to 3-93).

87. Defendants have failed to provide adequate

counseling in at least three instances where women indicated
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they wanted, and ultimately obtained, an abortion. (Major

testimony at 3-91 to 3-92; Welch Dep. Tr. at 61-62).

88. In at least one instance, one woman prisoner at

CTF indicated that she wanted an abortion, yet she never

obtained one. She never received any counseling concerning

the options available to her. She is now approximately nine

months pregnant. (Major testimony at 3-91 to 3-92).

Prenatal Care

89. Defendants have a written policy requiring them

to provide comprehensive medical care and counseling to all

pregnant women prisoners. (Pi. Exs. 2, 339).

90. Defendants have violated their own policy by

failing to provide pregnant women prisoners with adequate

prenatal care. Indeed, in December 1993, former CTF

administrator G.H. McCathorine referred to "noted deficiencies

in pregnant females receiving prenatal care on schedule."

(PI. Ex. 428). And in 1994, Regina Gilmore, Acting

Coordinator of the Female Offender Program, further recognized

that there is a "lack of gender specific care in the areas of

pre-natal and postnatal education and care." (Pi. Exs. 434,

601; Major testimony at 3-93 to 3-116, 3-185 to 3-187; Jane

Doe L testimony at 2-135 to 2-136).

91. Defendants are aware that the failure to

provide adequate prenatal care and counseling to pregnant

women prisoners at CTF increases the risk of infant deformity

and mortality; increases the health risks associated with
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pregnancy for women; precludes bonding between mother and

child; and puts newborn children at greater risk of being

placed in inappropriate child care arrangements. (Pi. Exs.

295, 297, 298, 606, 651; Major testimony at 3-100 to 3-102;

McCathorine Dep. Tr. at 271-75).

92. Defendants' failure to provide adequate

prenatal care and counseling also causes a pregnant woman

prisoner at CTF to endure stress unnecessarily because of fear

that she and her fetus are not receiving proper care. Such

stress is in addition to the general anxiety suffered by women

who are pregnant while incarcerated. As the former Chief of

Mental Health Services at DCDC has stated: "To experience

pregnancy in the harsh environment of incarceration must be

considered a most cruel punishment." (Pi. Ex. 297; Jane Doe K

testimony at 6-101; McCathorine Dep. Tr. at 271-75; McMurtry

Dep. Tr. at 301-02) .

Commencement of Prenatal Care

93. Defendants do not commence prenatal care

immediately after they have reason to know that a woman

prisoner is pregnant. Indeed, some pregnant women have

resided at CTF for two months before receiving any prenatal

care and in some instances, women prisoners have received

virtually no prenatal care. (Major testimony at 3-99 to 3-

100; Jane Doe L testimony at 2-134 to 2-136).

94. Commencing prenatal care early in the pregnancy

is particularly important because as Dr. Major indicated,


