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restrictions on such marriages. See Tenn. Code Ann. § 36-3-
101; Mason v. Mason, 775 N.E.2d 706, 709 (Ind. App. 2002).
Indiana has not tried to explain to us the logic of recognizing
marriages of fertile first cousins (prohibited in Indiana) that
happen to be contracted in states that permit such marriages,
but of refusing, by virtue of the 1997 amendment, to recog-
nize same-sex marriages (also prohibited in Indiana) con-
tracted in states that permit them. This suggests animus
against same-sex marriage, as is further suggested by the
state’s inability to make a plausible argument for its refusal
to recognize same-sex marriage.

But back to Wisconsin, which makes four arguments of
its own against such marriage: First, limiting marriage to
heterosexuals is traditional and tradition is a valid basis for
limiting legal rights. Second, the consequences of allowing
same-sex marriage cannot be foreseen and therefore a state
should be permitted to move cautiously —that is, to do noth-
ing, for Wisconsin does not suggest that it plans to take any
steps in the direction of eventually authorizing such mar-
riage. Third, the decision whether to permit or forbid same-
sex marriage should be left to the democratic process, that is,
to the legislature and the electorate. And fourth, same-sex
marriage is analogous in its effects to no-fault divorce,
which, the state argues, makes marriage fragile and unrelia-
ble—though of course Wisconsin has no-fault divorce, and
it’s surprising that the state’s assistant attorney general, who
argued the state’s appeal, would trash his own state’s law.
The contention, built on the analogy to no-fault divorce and
sensibly dropped in the state’s briefs in this court—but the
assistant attorney general could not resist resuscitating it at
the oral argument—is that, as the state had put it in submis-
sions to the district court, allowing same-sex marriage cre-
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ates a danger of “shifting the public understanding of mar-
riage away from a largely child-centric institution to an
adult-centric institution focused on emotion.” No evidence is
presented that same-sex marriage is on average less “child-
centric” and more emotional than an infertile marriage of
heterosexuals, or for that matter that no-fault divorce has
rendered marriage less “child-centric.”

The state’s argument from tradition runs head on into
Loving v. Virginia, 388 U.S. 1 (1967), since the limitation of
marriage to persons of the same race was traditional in a
number of states when the Supreme Court invalidated it.
Laws forbidding black-white marriage dated back to coloni-
al times and were found in northern as well as southern col-
onies and states. See Peggy Pascoe, What Comes Naturally:
Miscegenation Law and the Making of Race in America (2009).
Tradition per se has no positive or negative significance.
There are good traditions, bad traditions pilloried in such
famous literary stories as Franz Kafka’s “In the Penal Colo-
ny” and Shirley Jackson’s “The Lottery,” bad traditions that
are historical realities such as cannibalism, foot-binding, and
suttee, and traditions that from a public-policy standpoint
are neither good nor bad (such as trick-or-treating on Hal-
loween). Tradition per se therefore cannot be a lawful
ground for discrimination—regardless of the age of the tra-
dition. Holmes thought it “revolting to have no better reason
for a rule of law than that so it was laid down in the time of
Henry IV.” Oliver Wendell Holmes, Jr.,, “The Path of the
Law,” 10 Harv. L. Rev. 457, 469 (1897). Henry IV (the English
Henry IV, not the French one—Holmes presumably was re-
ferring to the former) died in 1413. Criticism of homosexuali-
ty is far older. In Leviticus 18:22 we read that “thou shalt not
lie with mankind, as with womankind: it is abomination.”
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The limitation on interracial marriage invalidated in Lov-
ing was in one respect less severe than Wisconsin’s law. It
did not forbid members of any racial group to marry, just to
marry a member of a different race. Members of different
races had in 1967, as before and since, abundant possibilities
for finding a suitable marriage partner of the same race. In
contrast, Wisconsin’s law, like Indiana’s, prevents a homo-
sexual from marrying any person with the same sexual ori-
entation, which is to say (with occasional exceptions) any
person a homosexual would want or be willing to marry.

Wisconsin points out that many venerable customs ap-
pear to rest on nothing more than tradition —one might even
say on mindless tradition. Why do men wear ties? Why do
people shake hands (thus spreading germs) or give a peck
on the cheek (ditto) when greeting a friend? Why does the
President at Thanksgiving spare a brace of turkeys (two out
of the more than 40 million turkeys killed for Thanksgiving
dinners) from the butcher’s knife? But these traditions, while
to the fastidious they may seem silly, are at least harmless. If
no social benefit is conferred by a tradition and it is written
into law and it discriminates against a number of people and
does them harm beyond just offending them, it is not just a
harmless anachronism; it is a violation of the equal protec-
tion clause, as in Loving. See 388 U.S. at 8-12.

Against this the state argues in its opening brief that Lov-
ing “should be read as recognizing the constitutional re-
strictions on the government’s ability to infringe the freedom
of individuals to decide for themselves how to arrange their
own private and domestic affairs.” But that sounds just like
what the government of Wisconsin has done: told homosex-
uals that they are forbidden to decide for themselves how to
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arrange their private and domestic affairs. If they want to
marry, they have to marry a person of the opposite sex.

The state elaborates its argument from the wonders of
tradition by asserting, again in its opening brief, that “thou-
sands of years of collective experience has [sic] established
traditional marriage, between one man and one woman, as
optimal for the family, society, and civilization.” No evi-
dence in support of the claim of optimality is offered, and
there is no acknowledgment that a number of countries
permit polygamy—Syria, Yemen, Iraq, Iran, Egypt, Sudan,
Morocco, and Algeria—and that it flourishes in many Afri-
can countries that do not actually authorize it, as well as in
parts of Utah. (Indeed it’s been said that “polygyny, where-
by a man can have multiple wives, is the marriage form
found in more places and at more times than any other.”
Stephanie Coontz, Marriage, a History: How Love Congquered
Marriage 10 (2006).) But suppose the assertion is correct.
How does that bear on same-sex marriage? Does Wisconsin
want to push homosexuals to marry persons of the opposite
sex because opposite-sex marriage is “optimal”? Does it
think that allowing same-sex marriage will cause heterosex-
uals to convert to homosexuality? Efforts to convert homo-
sexuals to heterosexuality have been a bust; is the opposite
conversion more feasible?

Arguments from tradition must be distinguished from
arguments based on morals. Many unquestioned laws are
founded on moral principles that cannot be reduced to cost-
benefit analysis. Laws forbidding gratuitous cruelty to ani-
mals, and laws providing public assistance for poor and dis-
abled persons, are examples. There is widespread moral op-
position to homosexuality. The opponents are entitled to
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their opinion. But neither Indiana nor Wisconsin make a
moral argument against permitting same-sex marriage.

The state’s second argument is: “go slow”: maintaining
the prohibition of same-sex marriage is the “prudent, cau-
tious approach,” and the state should therefore be allowed
“to act deliberately and with prudence—or, at the very least,
to gather sufficient information—before transforming this
cornerstone of civilization and society.” There is no sugges-
tion that the state has any interest in gathering information,
for notice the assumption in the quoted passage that the
state already knows that allowing same-sex marriage would
transform a “cornerstone of civilization and society,” namely
monogamous heterosexual marriage. One would expect the
state to have provided some evidence, some reason to believe,
however speculative and tenuous, that allowing same-sex
marriage will or may “transform” marriage. At the oral ar-
gument the state’s lawyer conceded that he had no
knowledge of any study underway to determine the possible
effects on heterosexual marriage in Wisconsin of allowing
same-sex marriage. He did say that same-sex marriage might
somehow devalue marriage, thus making it less attractive to
opposite-sex couples. But he quickly acknowledged that he
hadn’t studied how same-sex marriage might harm marriage
for heterosexuals and wasn’t prepared to argue the point.
Massachusetts, the first state to legalize same-sex marriage,
did so a decade ago. Has heterosexual marriage in Massa-
chusetts been “transformed”? Wisconsin’s lawyer didn’t
suggest it has been.

He may have been gesturing toward the concern ex-
pressed by some that same-sex marriage is likely to cause
the heterosexual marriage rate to decline because heterosex-
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uals who are hostile to homosexuals, or who whether hostile
to them or not think that allowing them to marry degrades
the institution of marriage (as might happen if people were
allowed to marry their pets or their sports cars), might de-
cide not to marry. Yet the only study that we’ve discovered,
a reputable statistical study, finds that allowing same-sex
marriage has no effect on the heterosexual marriage rate.
Marcus Dillender, “The Death of Marriage? The Effects of
New Forms of Legal Recognition on Marriage Rates in the
United States,” 51 Demography 563 (2014). No doubt there are
more persons more violently opposed to same-sex marriage
in states that have not yet permitted it than in states that
have, yet in all states there are opponents of same-sex mar-
riage. But they would tend also to be the citizens of the state
who were most committed to heterosexual marriage (devout
Catholics, for example).

No one knows exactly how many Americans are homo-
sexual. Estimates vary from about 1.5 percent to about 4 per-
cent. The estimate for Wisconsin is 2.8 percent, which in-
cludes bisexual and transgendered persons. Gary J. Gates &
Frank Newport, “LGBT Percentage Highest in D.C., Lowest
in North Dakota,” Gallup (Feb. 15, 2013), www.gallup.com/
poll/160517/1gbt-percentage-highest-lowest-north-dakota.as
px. Given how small the percentage is, it is sufficiently im-
plausible that allowing same-sex marriage would cause pal-
pable harm to family, society, or civilization to require the
state to tender evidence justifying its fears; it has provided
none.

The state falls back on Justice Alito’s statement in dissent
in United States v. Windsor, supra, 133 S. Ct. at 2716, that “at
present, no one—including social scientists, philosophers,
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and historians—can predict with any certainty what the
long-term ramifications of widespread acceptance of same-
sex marriage will be. And judges are certainly not equipped
to make such an assessment.” What follows, if prediction is
impossible? Justice Alito thought what follows is that the
Supreme Court should not interfere with Congress’s deter-
mination in the Defense of Marriage Act that “marriage,” for
purposes of entitlement to federal marital benefits, excludes
same-sex marriage even if lawful under state law. But can
the “long-term ramifications” of any constitutional decision

be predicted with certainty at the time the decision is ren-
dered?

The state does not mention Justice Alito’s invocation of a
moral case against same-sex marriage, when he states in his
dissent that “others explain the basis for the institution in
more philosophical terms. They argue that marriage is essen-
tially the solemnizing of a comprehensive, exclusive, perma-
nent union that is intrinsically ordered to producing new
life, even if it does not always do so.” Id. at 2718. That is a
moral argument for limiting marriage to heterosexuals. The
state does not mention the argument because as we said it
mounts no moral arguments against same-sex marriage.

We know that many people want to enter into a same-sex
marriage (there are millions of homosexual Americans,
though of course not all of them want to marry), and that
forbidding them to do so imposes a heavy cost, financial and
emotional, on them and their children. What Wisconsin has
not told us is whether any heterosexuals have been harmed
by same-sex marriage. Obviously many people are dis-
tressed by the idea or reality of such marriage; otherwise
these two cases wouldn’t be here. But there is a difference,
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famously emphasized by John Stuart Mill in On Liberty
(1869), between the distress that is caused by an assault, or a
theft of property, or an invasion of privacy, or for that matter
discrimination, and the distress that is caused by behavior
that disgusts some people but does no (other) harm to them.
Mill argued that neither law (government regulation) nor
morality (condemnation by public opinion) has any proper
concern with acts that, unlike a punch in the nose, inflict no
temporal harm on another person without consent or justifi-
cation. The qualification temporal is key. To be the basis of
legal or moral concern, Mill argued, the harm must be tangi-
ble, secular, material —physical or financial, or, if emotional,
focused and direct—rather than moral or spiritual. Mill illus-
trated nontemporal harm with revulsion against polygamy
in Utah (he was writing before Utah agreed, as a condition of
being admitted to the union as a state, to amend its constitu-
tion to prohibit polygamy). The English people were fiercely
critical of polygamy wherever it occurred. As they were enti-
tled to be. But there was no way polygamy in Utah could
have adverse effects in England, 4000 miles away. Mill
didn’t think that polygamy, however offensive, was a proper
political concern of England.

Similarly, while many heterosexuals (though in America
a rapidly diminishing number) disapprove of same-sex mar-
riage, there is no way they are going to be hurt by it in a way
that the law would take cognizance of. Wisconsin doesn’t
argue otherwise. Many people strongly disapproved of in-
terracial marriage, and, more to the point, many people
strongly disapproved (and still strongly disapprove) of ho-
mosexual sex, yet Loving v. Virginia invalidated state laws
banning interracial marriage, and Lawrence v. Texas invali-
dated state laws banning homosexual sex acts.
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Though these decisions are in the spirit of Mill, Mill is
not the last word on public morality. But Wisconsin like In-
diana does not base its prohibition of same-sex marriage on
morality, perhaps because it believes plausibly that Lawrence
rules out moral objections to homosexuality as legitimate
grounds for discrimination.

In passing, Wisconsin in its opening brief notes that it
“recogniz[es] domestic partnerships.” Indeed it does: Wis.
Stat. ch. 770. And the domestic partners must be of the same
sex. Id., § 770.05(5). But the preamble to the statute states:
“The legislature ... finds that the legal status of domestic
partnership as established in this chapter is not substantially
similar to that of marriage,” § 770.001, citing for this proposi-
tion a decision by a Wisconsin intermediate appellate court.
Appling v. Doyle, 826 N.W.2d 666 (Wis. App. 2012), affirmed,
2014 WI 96 (Wis. July 31, 2014). Indeed that is what the court
held. It pointed out that chapter 770 doesn’t specify the
rights and obligations of the parties to a domestic partner-
ship. Rather you must go to provisions specifying the rights
and obligations of married persons and see whether a provi-
sion that you're concerned with is made expressly applicable
to domestic partnerships, as is for example the provision that
gives a surviving spouse the deceased spouse’s interest in
their home. 826 N.W.2d at 668. But as the court further ex-
plained, the rights and obligations of domestic partners are
far more limited than those of married persons. See id. at
682-86. (For example, only spouses may jointly adopt a
child. Id. at 685.) They have to be far more limited, because of
the state’s constitutional provision quoted above that “a le-
gal status identical or substantially similar to that of mar-
riage for unmarried individuals shall not be valid or recog-
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nized.” Wis. Const. Art. XIII, § 13. Domestic partnership in
Wisconsin is not and cannot be marriage by another name.

It is true that because the state does not regard same-sex
marriages contracted in other states as wholly void (though
they are not “recognized” in Wisconsin), citizens of Wiscon-
sin who contract same-sex marriages in states in which such
marriages are legal are not debarred from receiving some of
the federal benefits to which legally married persons (in-
cluding parties to a same-sex marriage) are entitled. Not to
all those benefits, however, because a number of them are
limited by federal law to persons who reside in a state in
which their marriages are recognized. These include benefits
under the Family & Medical Leave Act, see 29 C.E.R.
§ 825.122(b), and access to a spouse’s social security benefits.
See 42 U.S.C. § 416(h)(1)(A)(i).

So look what the state has done: it has thrown a crumb to
same-sex couples, denying them not only many of the rights
and many of the benefits of marriage but also of course the
name. Imagine if in the 1960s the states that forbade interra-
cial marriage had said to interracial couples: “you can have
domestic partnerships that create the identical rights and ob-
ligations of marriage, but you can call them only ‘civil un-
ions’” or ‘domestic partnerships.” The term ‘marriage’ is re-
served for same-race unions.” This would give interracial
couples much more than Wisconsin’s domestic partnership
statute gives same-sex couples. Yet withholding the term
“marriage” would be considered deeply offensive, and, hav-
ing no justification other than bigotry, would be invalidated
as a denial of equal protection.

The most arbitrary feature of Wisconsin’s treatment of
same-sex couples is its refusal to allow couples in domestic
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partnerships to adopt jointly, as married heterosexual cou-
ples are allowed to do (and in Indiana, even unmarried
ones). The refusal harms the children, by telling them they
don’t have two parents, like other children, and harms the
parent who is not the adoptive parent by depriving him or
her of the legal status of a parent. The state offers no justifi-
cation.

Wisconsin’s remaining argument is that the ban on same-
sex marriage is the outcome of a democratic process—the
enactment of a constitutional ban by popular vote. But ho-
mosexuals are only a small part of the state’s population—
2.8 percent, we said, grouping transgendered and bisexual
persons with homosexuals. Minorities trampled on by the
democratic process have recourse to the courts; the recourse
is called constitutional law.

In its reply brief Indiana adopts Wisconsin’s democracy
argument, adding that “homosexuals are politically power-
ful out of proportion to their numbers.” No evidence is pre-
sented by the state to support this contention. It is true that
an increasing number of heterosexuals support same-sex
marriage; otherwise 11 states would not have changed their
laws to permit such marriage (the other 8 states that allow
same-sex marriage do so as a result of judicial decisions in-
validating the states’ bans). No inference of manipulation of
the democratic process by homosexuals can be drawn, how-
ever, any more than it could be inferred from the enactment
of civil rights laws that African-Americans “are politically
powerful out of proportion to their numbers.” It is to the
credit of American voters that they do not support only laws
that are in their palpable self-interest. They support laws
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punishing cruelty to animals, even though not a single ani-
mal has a vote.

To return to where we started in this opinion, more than
unsupported conjecture that same-sex marriage will harm
heterosexual marriage or children or any other valid and
important interest of a state is necessary to justify discrimi-
nation on the basis of sexual orientation. As we have been at
pains to explain, the grounds advanced by Indiana and Wis-
consin for their discriminatory policies are not only conjec-
tural; they are totally implausible.

For completeness we note the ultimate convergence of
our simplified four-step analysis with the more familiar, but
also more complex, approach found in many cases. In
SmithKline Beecham Corp. v. Abbott Laboratories, 740 F.3d 471,
483 (9th Cir. 2014), the Ninth Circuit concluded, based on a
reading of the Supreme Court’s decisions in Lawrence and
Windsor, that statutes that discriminate on the basis of sexual
orientation are subject to “heightened scrutiny” —and in do-
ing so noted that Windsor, in invalidating the Defense of
Marriage Act, had balanced the Act’s harms and offsetting
benefits: “Notably absent from Windsor’s review of DOMA
are the ‘strong presumption’ in favor of the constitutionality
of laws and the ‘extremely deferential’ posture toward gov-
ernment action that are the marks of rational basis review. ...
In its parting sentences, Windsor explicitly announces its bal-
ancing of the government’s interest against the harm or inju-
ry to gays and lesbians: ‘The federal statute is invalid, for no
legitimate purpose overcomes the purpose and effect to dis-
parage and injure those whom the State, by its marriage
laws, sought to protect in personhood and dignity.” 133 S.
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Ct. at 2696 (emphasis added). Windsor’s balancing is not the
work of rational basis review.”

The Supreme Court also said in Windsor that “the Act’s
demonstrated purpose is to ensure that if any State decides
to recognize same-sex marriages, those unions will be treat-
ed as second-class marriages for purposes of federal law.”
133 S. Ct. at 2693-94. A second-class marriage would be a lot
better than the cohabitation to which Indiana and Wisconsin
have consigned same-sex couples.

The states’ concern with the problem of unwanted chil-
dren is valid and important, but their solution is not “tai-
lored” to the problem, because by denying marital rights to
same-sex couples it reduces the incentive of such couples to
adopt unwanted children and impairs the welfare of those
children who are adopted by such couples. The states” solu-
tion is thus, in the familiar terminology of constitutional dis-
crimination law, “overinclusive.” It is also underinclusive, in
allowing infertile heterosexual couples to marry, but not
same-sex couples.

Before ending this long opinion we need to address,
though only very briefly, Wisconsin’s complaint about the
wording of the injunction entered by the district judge. Its
lawyers claim to fear the state’s being held in contempt be-
cause it doesn’t know what measures would satisfy the in-
junction’s command that all relevant state officials “treat
same-sex couples the same as different sex couples in the
context of processing a marriage license or determining the
rights, protections, obligations or benefits of marriage.” If
the state’s lawyers really find this command unclear, they
should ask the district judge for clarification. (They should
have done so already; they haven't.) Better yet, they should
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draw up a plan of compliance and submit it to the judge for
approval.

The district court judgments invalidating and enjoining
these two states” prohibitions of same-sex marriage are

AFFIRMED.
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

Nos. 14-2386, 14-2387, 14-2388

MARILYN RAE BASKIN, et al.,
Plaintiffs/Appellees,
V.
PENNY BOGAN, in her official capacity as Boone County Clerk, et al.,
Defendants/Appellants.
On Appeal from the United States District Court for the
Southern District of Indiana, Nos. 1:14-cv-355-RLY-TAB, 1:14-cv-404-RLY-TAB,

1:14-cv-406-RLY-MJD
The Honorable Richard L. Young, Chief Judge

MOTION FOR STAY OF MANDATE PENDING FINAL DISPOSITION OF
PETITION FOR WRIT OF CERTIORARI

Penny Bogan, as Clerk of Boone  County, Indiana; Gregory F.  Zoeller, as Attorney
General of Indiana ; W illiam C. VanNess I I, M.D., as C ommissioner of the In diana S tate
Department of Health; Mike Alley, as Comm issioner of the Indiana D epartment of Revenue;
Steve Russo, as Executive Director of the Indiana Public Retire ment System; and Brian Abbott,
Chris Atkins, Ken Cochran, Stev e Daniels, Jodi Golden, Mich ael Pinkham, Kyle Rosebrough,
and Bret Swanson, as Mem bers of the Board of Trustees of the Indiana Public Retirem  ent
System, (hereafter, the “State ) all respec tfully m ove the Court, pursuant to Federal Rule of
Appellate Procedure 41(d), for an immediate stay of the mandate pending the final disposition by

the U.S. Supreme Court of their fully submitted petition for writ of certiorari.
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INTRODUCTION

On June 25, 2014, the district court granted the Baskin, Fujii, and Lee Plaintiffs’ motions
for summary judgment in a consolidated opinion and entered a final judgm ent and perm anent
injunctions. That sam e day, along with its noti ce of appeal and docketing statem ent, the State
filed in the district court an Em ergency Motion for Stay Pending Appeal. On June 27, 2014,
having received no response from the dis trict court, the State fi led in this Cour t a com bined
Emergency Motion for Stay Pending Appeal in a ll three cases. Doc. No. 11. The Court granted
the motion that same day and also consolidated the three appeals. Doc. Nos. 10, 12.

On June 30, 2014, Plaintiffs Quasney and Sandl er filed an Emergency Motion to Lift the
Court’s Stay in Part, requesting that the Court “lift the Court’s June 27, 2014 stay as it applies to
them and their family.” Doc. No. 13 at 20. The Court granted Quasney and Sandler’s motion to
lift the stay “on an emergency basis pending further order of the court.” Doc. No. 20. On July 1,
2014, the Lee Plaintiffs filed an Em ergency Motion to Lift the Court’s Stay in Part, requesting
that “the stay should be lifted as regards all aff ected Indiana first respo nders or alternatively,
only the Lee Plaintiffs.” Doc. No. 19 at 14. The Court denied this motion on July 2, 2014. Doc.
No. 21.

The Court entered judgm ent against the St ate in this m atter on September 4, 2014. On
September 9, 2014, the State filed a petition for writ of certiorari with the Suprem e Cour't
presenting the following questions: (1) Whether the Due Process and Equal Protection Clauses of
the Fourteenth Amendment permit States to d efine marriage as a legal union between one m an
and one woman; and (2) Whether the Due Process and Equal Protection Clauses permit States to
treat as void same-sex marri ages fro m other jurisdictions. The Supreme Court immediately

docketed that petition as No. 14-277. Docket, Bogan v. Baskin, No. 14-277 (U.S. docketed Sept.
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9,2014), h ttp://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/14-277.htm. The
same day, Plaintiffs-Appellees filed their response in support of certiorari, and th e State waived
reply. The case is thu s fully sub mitted to th e Court on Petition f or W rit of Certio rari, and
Supreme Court personnel advise that the Petition will be before the Court at its f irst conference
of the coming October term on September 29, 2014.

Meanwhile, the Sup reme Court has unm istakably indicated that lower court orders
invalidating States’ trad itional marriage laws sh ould not dis rupt the s tatus quo until the Court
resolves the issue, twice staying judgments and injunctions requiring licensing or rec ognition of
same-sex marriages. McQuigg v. B ostic, 2014 WL 4096232 (U.S. Aug. 20, 2014); Herbert v.
Kitchen, 134 S. Ct. 893 (2014). The Court even stay ed an injunction that would have required
Utah to recognize same-sex marriages solemnized within that State during the period the original
injunction was in effe ct. Herbertv. Evans ,2014 W L 3557112 (U.S. July 18, 2014). The
Supreme Court thus views the ultimate, orderly resolution of the same-sex marriage question and
any resu lting relief as its exclus ive provin ce. Staying the m andate in th is m atter pending
resolution of the State’s cert petition would appropriately preserve the status quo consistent with
the Supreme Court’s orders in McQuigg and the two Herbert cases.

STANDARD FOR GRANTING A STAY OF MANDATE

A motion for stay of mandate “must show th at the c ertiorari p etition would pres ent a
substantial question and that there is good cause for a stay.” Fed. R. App. P. 41(d)(2)(A). “[T]he
party seeking the stay must dem onstrate both a reasonable probability of succeeding on the
merits and irreparable injury absent a stay.”  Senne v. Vill. of Palatine , 695 F.3d 617, 619 (7th
Cir. 2012) (citation and internal quotation marks omitted). Regarding the form er, “in order to

demonstrate a reasonab le prob ability of succeedi ng on th e m erits of the proposed certiorari
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petition, a party m ust demonstrate a reasonable probability that four Justices will vote to grant
certiorari and that five Justices will vote to reverse the judgment of this court.” /d.
ISSUES RAISED IN THE PETITION FOR WRIT OF CERTIORARI

As noted above, the issues raised in the Petition for Writ of Certiorari are as follows:

1. Whether th e Due Pro cess and E qual Pro tection Clauses of the F ourteenth
Amendment permit States to define marriage as a legal union between one man and one woman.

2. Whether the Due Process and Equal Prot ection Clauses p ermit States to tr eat as
void same-sex marriages from other jurisdictions.

ARGUMENT

L The Supreme Court Is Likely to Gran t Certio rari a nd There Is a Reason able
Probability that the Court Will Reverse the Judgment of This Court

1. During the 2012 October Term  , the Supr eme Court granted certiorari in
Hollingsworth v. Perry, 133 S. Ct. 2652 (2013), which presente d the issue whethe r States could
define marriage as being between one man and one wom an. It also took a case to address the
validity of Section 3 of the Defense of Marri ~ age Act, which sim ilarly defined m arriage for
federal purposes. United States v. Windsor , 133 S. Ct. 2675 (2013). B y taking these cases, the
Court in effect acknowle dged the national im portance of the core sam e-sex marriage issues and
announced its willingness to resolve them.

Unfortunately, the Court did not reach the m erits of the issue in Hollingsworth because
no actual d efendants in that case appealed th e district court’s judgm ent. Hol ding that the
sponsors of Proposition 8 did not have standing to appeal, the Court vacated the Nin th Circuit’s
decision invaliding Calif ornia’s traditional marriage definition but left intact the district court’s
judgment to the sam e effect. Hollingsworth, 133 S. Ct. at 2668. The sam e day, it issued its

opinion in Windsor invalidating Section 3 of DOMA, not because the Constitution itself protects
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same-sex marriage, but on the grounds that DOMA had “the purpose and effect to disparage and
to inju re th ose whom the State, by its marriage laws, sought to protect in personhood and
dignity.” Windsor, 133 S. Ct. at 2696 (emphasis added).

After the Court decid ed Windsor, a flurry of federal decisions have struck down Sta tes’
traditional m arriage laws under th e Fourteenth Am endment, although the streak was recently
broken in L ouisiana, Robicheaux v. Caldwell, Nos. 13-5090, 14-97, 14-327, 2014 WL 4347099
(E.D. La. Sept. 3,2014). W hat is more, a circu it conflict alrea dy exists on the core same-sex
marriage issues. Contrast Citizens for Equal Prot. v. Bruning, 455 F.3d 859, 868 (8th Cir. 2006)
(upholding agains t a F ourteenth A mendment challenge N ebraska’s constitu tional provis ion
defining marriage as between a m an and a wom an), with Baskin v. B ogan, Nos. 14-2386, 14-
2387, 14-2388, 14-2526, 2014 WL 4359059 (7th Cir. Sept. 4, 2014) (s triking down the
traditional marriage laws of Indiana and Wisconsin), Bostic v. Schaefer, Nos. 14-1167, 14-1169,
14-1173, 2014 WL 3702493 (4th Cir. July 28, 2014) (Virginia), Bishop v. Smith, Nos. 14-5003,
14-5006, 2014 WL 3537847 (10th Cir. July 18, 2014) (Oklahom a), and Kitchen v. Herbert, 755
F.3d 1193 (10th Cir. 2014) (Utah). And other circuit courts, including the Fifth, Sixth, and Ninth
Circuits (where cases challenging traditional marriage definitions are pending), may soon deepen
the split.  See Erik Eckholm , One Court, Three Judges and I our States with Gay Marriage
Cases, N.Y. Tim es, Aug. 6, 2014, http://www .nytimes.com/2014/08/07/us/one-court-three-
judges-and-four-states-with-gay-marriage-cases.html.

Given the Suprem e Court’s dem onstrated inte rest in the sam e-sex m arriage iss ues in
Hollingsworth and Windsor, the m any cases pending around the country that present the core
marriage issues, and the already-extant circuit  conflict, conventional wisdom holds that the

Supreme Court will decide the co  re sam e-sex marriage issues by th e clos e of this com ing
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October Term. See Erik Eckholm, Wave of A ppeals Expected to Turn the T ide on Same-Sex
Marriage B ans, N.Y. Tim es, Mar. 22, 2014, http:// www.nytimes.com/2014/03/23/us/appeals-
expected-to-block-more-marriage-bans-on-fast-track-to-justices.html. The only question is
which cases the Court will use as vehicles for doing so.

At its September 29, 2014, conference, the Cour t will con sider cert p etitions from not
only this case, but also from Utah, see Petition for Writ of Certiorari, Herbert v. Kitchen, No. 14-
124 (U.S. filed Aug. 5, 2014); Oklahom a, see Petition for Writ of Certiorari, Smith v. Bishop ,
No. 14-136 (U.S. filed Aug. 6, 2014); and Virginia, see Petitions for W rit of Certio rari in
McQuigg v. Bostic, No. 14-251 (U.S. filed Aug. 29, 2014), Schaefer v. Bostic, No. 14-225 (U.S.
filed Aug. 22, 2014), and Rainey v. Bostic, No. 14-153 (U.S. filed Aug. 8, 2014).

This case m ay pres ent the cleanes t vehicle ye t for the Cou rt to resolv e core sam e-sex
marriage issues. First, there are no potentially distracting (or even derailing) defendant standing
issues, and full redress is possible because Petitioners include not only a county clerk who issues
marriage licenses, but also state officials with act  ual authority to conf er concrete benefits of
recognition (rather than m ere general supervisory authority) in the event Respondents prevail.
Second, the Attorney General of Indiana provides  a robust defense of the law. Third, both
licensure of in-state m arriages and recognition of out-of-state m arriages have been thoroughly
briefed and argued. Finally, Indiana does not offer sam e-sex couples a marriage substitute such
as domestic partnerships or civil unions that could complicate evaluation of the co re marriage
issues.

Furthermore, if the Court determines that it would be best to address same-sex m arriage
through m ultiple cases, this cas e has an additio nal feature that recomm ends it for inclu sion.

Unlike the other circuits to invalidate traditional marriage under the Fourteenth Amendment, this
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Court struck down Indiana’s traditional m  arriage laws solely on eq ual protection grounds.
Baskin v. Bogan, Nos. 14-2386, 14-2387, 14-2388, 14-2526,2014 W L 4359059, at *4, *21 (7th
Cir. Sept. 4, 2014). The case therefore provide s an equal protection fo il to the fundam ental-
rights m ethodology used to strike down States’ la  ws in the other sam e-sex m arriage cases
pending before the Court, which may assist the Court in addressing all relevant issues.

Accordingly, it is very likely that at least four Justices will vote to grant certiorari in this
case, or at the very leas t one of the sam e-sex marriage cases pending before it. And even if the
Court does not set this case for plenary review, it is likely to hold the case while considering the
same-sex marriage issu es in anothe r case. It w ould be p roper, therefore, to p reserve the status
quo pending the Court’s likely resolution of the same-sex marriage issues this Term.

2. On the m erits, there is a reasonable proba  bility that the Court will r  eject the
argument that the Constitution requires all States to license and recognize same-sex marriages.

First, while this Court appears to have a pplied som e for m of heightened scrutiny, the
Supreme Court is likely to conclude that ra tional basis review is  appropriate. Indiana’s
traditional marriage definition on its face does not discriminate against homosexuals, as the prior
Indiana marriages of Plaintiffs Everly, Judkins, and Carver confirm. See Baskin Doc. Nos. 36-3
at2,36-4 at 2, 36-6 at 2. And while the In diana m arriage law undoubtedly has a disparate
impact on hom osexuals, disparate im pact al one is not a basis for inferring invidious
discrimination. Washington v. Davis , 426 U.S. 229, 242 (1976). Furtherm ore, despite several
opportunities to do so, the Court has never treated homosexuals as a specially protected class.
See, e.g., United States v. Windsor , 133 S. Ct. 2675, 2696 (2013); Lawrence v. Texas, 539 U.S.

558, 578-79 (2003); Romer v. Evans, 517 U.S. 620, 632, 634-35 (1996).
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Accordingly, the Supre me Court is like ly to apply only rational basis review. In so
doing, it is reasonably lik ely to conclude that the State’s in  terest in encour aging biological
parents to rem ain together for the sake of their children is  sufficient to uphold its traditional
marriage laws. Because that ration ale for m arriage does n ot extend to same-sex couples, the
State is not required to treat them the same as opposite-sex couples. See Johnson v. Robison, 415
U.S. 361, 383 (1974) (“When, as in this case, th e inclusion of one group prom otes a legitim ate
governmental pu rpose, and the add ition of ot her group s would not, we cannot say th at the
statute’s classification of beneficiaries and nonbeneficiaries is invidiously discriminatory.”).

The proper constitutional question, thatis , has nothing to do with justifications for
“excluding” access to m arriage and its benefits —an inqu iry that inh erently presupposes th e
existence of a right to such “access” and thereby amounts to a rejection of rational-basis review.
Rather, “the relevant questi  on is whether an opposite-sex de  finition of m arriage furthers
legitimate interests that would not be furthered, or furthered to the sam e degree, by allowing
same-sex couples to m arry.” Jackson v. Abercrombie , 884 F. Supp. 2d 1065, 1107 (D. Haw.
2012). Otherwise, there would be no basis for ~ “excluding” any other grouping of individuals
from making equal claims for marriage.

While this Court dism issed the re sponsible procreation argum ent, Baskin, 2014 WL
4359059 at *19, many courts have found it convincing, including most recently in Robicheaux v.
Caldwell, Nos. 13-5090, 14-97, 14-327, 2014 WL 4347099, at *6 (E.D. La. Sept. 3, 2014). See
also Citizens for Equal Prot. v. Bruning, 455 F.3d 859, 867-68 (8th Cir. 2006); Lofton v. Sec’y of
Dep’t of Children & Fa mily Servs., 358 F.3d 804, 818-19 (11th Cir. 2004); Sevcik v. Sandoval,
911 F. Supp. 2d 996, 1015-16 (D. Nev. 2012); Jackson v. Abercrombie, 884 F. Supp. 2d 1065,

1112-13 (D. Haw. 2012); Smelt v. County of Orange, 374 F. Supp. 2d 861, 880 (C.D. Cal. 2005),
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aff’d in part, vacated in part, 477 F.3d 673 (9th Cir. 2006); Wilson v. Ake, 354 F. Supp. 2d 1298,
1309 (M.D. Fla. 2005); In re Kandu, 315 B.R. 123, 147-48 (Bankr. W.D. Wash. 2004); Adams v.
Howerton, 486 F. Supp. 1119, 1124 (C.D. Cal. 1980), aff’d, 673 F.2d 1036 (9th Cir. 1982); In re
Marriage of J.B. & H.B. ,326 S.W .3d 654, 677-78 (Tex. App. 2010); Conaway v. Deane , 932
A.2d 571, 619-21, 630-31 (Md. 2007);  Hernandez v. Robles, 855 N.E.2d 1, 7 (N.Y. 2006);
Andersen v. King County, 138 P.3d 963, 982-83 (Wash. 2006) (en banc); Standhardt v. Superior
Court ex rel. County of Maricopa , 77 P.3d 451, 463- 65 (Ariz. Ct. App. 2003); Dean v. District
of Columbia, 653 A.2d 307, 337 (D.C. 1995) (opinion of Ferren, J.);  Singer v. Hara , 522 P.2d
1187, 1195 (Wash. Ct. App. 1974); Baker v. Nelson, 191 N.W.2d 185, 186 (Minn. 1971).

United States v. Windsor , 133 S. Ct. 2675 (2013), does nothing to underm ine the
responsible procreation argument. There, the Court did not addr ess state rationales for m arriage
but instead struck down Section 3 of DOMA, which had “the purpose and effect to disparage and
to inju re th ose whom the State , by its m arriage laws, sought to protect in personhood and
dignity.” Id. at 2696 (emphasis added). This was a violation of the Fifth Amendment principally
because it was an “ unusual deviation from the traditi on of recognizing and accepting  state
definitions of m arriage ....”  Id. at 2693 (emphasis added). It was critical to the Court’s
analysis that New York had  previously granted m arital inte rests th at f ederal D OMA then
threatened. Id. at 2689. The Court stressed States’ re gulatory primacy over marriage as a matter
of core sovereign interests, id. at 2689-92, and closed its opini  on by stating, in no uncertain
terms, that “[t]his opinion and its holding are confined to [N ew York’s] lawful marriages,” id. at
2696. It is therefore im proper to extrapolate from Windsor any rule that affects any State’s own
definition of marriage, much less a repudiation of the long-recognized rationale for m aintaining

traditional marriage definitions.
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It is also d oubtful that the Suprem e Court will sep arately find a fundam ental right to
same-sex marriage. W hile it has s aid that “[ m]arriage is o ne of the basi c civil rights of m an,
fundamental to our very existence and survival,”  Loving v. Virgin ia, 388 U.S. 1, 12 (1967)
(internal quotation marks omitted), neither it (nor this Court) has held that the constitutional right
to m arry encom passes sam e-sex marriages. “M arriage” is a foundationa 1and ancient social
institution whose meaning, until recently, was universally understood as limited to the union of a
man and a wom an. Windsor, 133 S. Ct. at 2689. No separate fundam ental right to “sam e-sex
marriage” is “deeply rooted in this Nation’s history and tradition . . . and implicit in the concept
of ordered liberty.” Washington v. Glucksberg , 521 U.S. 702, 720-21 (1997) (quotation m arks
omitted).

Accordingly, there is a reasonab le probability that the Suprem e Court will reve rse the
judgment of this Court.

IL. The State and Indiana Citiz ens Will Suffer Irreparable Harm if a Stay Is Not
Granted

1. The State seeks to preserve the status quo that w as set in place by this C ourt on
June 27 and July 1, 2014. Even if they ultim  ately prevail, Plaintiffs will not be irreparab ly
harmed by a sligh tly longer delay until a final reso lution. For exam ple, even if Plain tiffs are
unable to file joint Indiana tax returns by Apri 1 2015, a decision in their favor from the Supreme
Court in the near future would enable them to amend their returns for the 2014 tax year. See Ind.
Dep’t of Revenue, FAQs: When Do I Fi lean Am  ended (Corrected) Return?
http://www.in.gov/dor/4710.htm (last visited S ept. 10, 2014) (directing H oosier taxpayers to
submit an IT-40X to amend previously-filed tax returns).

Next, this Court has already im plicitly dete rmined that claim s for spousal and f amily

benefits are insufficiently weighty to justif'y immediate relief pending final resolution. See Doc.

10
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No. 12 (staying relief that would otherwise ha  ve allowed sam e-sex s pouses to access their
spouses’ public and private em ployer-provided insurance); Doc. No. 21 (refu sing to lift stay as
applied to the Lee plaintiffs, who sought access to Ind iana Public Retirem ent System benefits,
including future police and fire de partment death benefits). W hat is more, if the State wer e to
pay such benefits now, only to prevail later, it would be unclear whether it would be entitled to
recover the erroneously paid sum s from Plaintiffs. There is not hing emergent about a claim for
benefits that can justify the confusion and  potential exposure imm ediate enforcem ent would
prompt.

Finally, Plaintiffs’ rem aining form s of relie f are too speculative or dependent on the
actions of a private entity to ward off a stay. For example, for Plaintiffs other than Quasney and
Sandler, issues relating to evid  entiary privileges, inheritan ce laws, hospital visitation, and
wrongful death claims depend on factual predicates that do not exist in the record.

2. In contrast, the State’s concerns that the lack of a stay will result in widespread
chaos and confusion have already been born out. In the wake of the district court’s grant of final
judgment and perm anent injunctions against defenda nt state officials and county clerks on June
25,2014, same-sex couples rushed to Indiana court houses to obtain marriage licenses, and some
county clerks, even those not dire ctly subject to the district c ourt’s permanent injunctions, began
issuing them.  See, e.g. , Same-Sex Marriage in Indiana:  Is Your County Allowing It? ,
ThelndyChannel, June 27, 2014, http://www.thei ndychannel.com/news/local-news/how-are-
indiana-clerks-handling-same-sex-marriage; Tim Evans, ACLU Opposes State’s Request for Stay
that Would Halt Same-Sex Marriages , IndyStar, June 27, 2014,

http://www.indystar.com/story/news/2014/06/27/acluopposed-states-request-stay-halt-sex-

11
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marriages/11461775/ (noting that the Marion County Clerk’s Office had announced it would
hold special hours from 10:00 A.M. to 2:00 P.M. on Saturday, June 28, 2014).

Yet other clerks decided not to issue licenses.  See Same-Sex Marriage, supra (Adams,
Clay, Daviess, Grant, and W arren Counties not issuing licenses); see also Dave Stafford, Some
Indiana Clerks Refuse to Issue Same-Sex Marriage Licenses , The Indiana Lawyer, June 26,
2014, http://www.theindianalaw yer.com/some-indiana-clerks-refuse-to-issue-same-sex-
marriagelicenses/PARAMS/article/34473 (reporting that at least one clerk had reservations about
issuing lice nses until ¢ onclusive guidance was given). T hese refusals led to suggestions by
counsel for plain tiffs that non-defendant county clerks m ight be at ris k of litigation. See Two
Counties Refuse to I ssue Marriage License s to Same Sex Couples , WBI W, June 27, 2014,
http://www.wbiw.com/state/archive/2014/06/two-counties-refuse-to-issue-marriage-licenses-to-
same-sex-couples.php (Counsel stated, “Theoretically, we could bring new litigation.”).

By the tim e that this Court stayed the district court’s decision, Order, Baskin v. Bogan ,
Nos. 14-2386, 14-2387, 14-2388, Doc. No. 12 (7th Cir. June 27, 2014), hundreds of sa  me-sex
marriages h ad taken p lace. In Marion County alone, m ore than 500 licen ses were issued to
same-sex couples. See Tim Evans, Federal Appeals Panel Stops Same-Sex Marriages , IndyStar,
June 28, 2014, http://www.indystar.com /story/news/2014/06/27/state-turns-appeals-court-stay-
halt-sex-marriages-indiana/11555205/. Some plaintiffs chose to m arry during the window. See,
e.g., Sam Klemet, Hoosier Same-Sex Couples Prepare for Chicago , WYFI Indianapolis, Aug.
25, 2014, http://www.wfyi.org/news/articles/hoos ier-same-sex-couples-prepare-for-chicago
(Gregory Hasty and Christoph er Vallero); LaMar Holliday, Federal Appeals Court Set to Hear
Gay Marriage Arguments, WANE, Aug. 25, 2014, http://wane. com/2014/08/25/federal-appeals-

court-set-to-hear-gay-marriage-arguments/ (Monica Wehrle and Harriet Mill er). But oth ers did

12
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not, “preferring to wait until they know it won’ t be appealed and th ey can celebrate th eir
marriage with family and friends.” Karen Caffarini, Both Sides in Same-Sex Marriage Ready for
Next Round , Post-Tribune, Aug. 24, 2014, http: //posttrib.suntimes.com/29402522-537/both-
sides-in-same-sex-marriage-ready-for-next-round.html#.U yLg5NMu-o (Dawn Carver, Pam ela
Eanes, Bonnie Everly, and Linda Judkins).

The couples who married are now in legal limbo, lacking surety as to their status and any
related benefits and responsibilities. See, e.g., Tim Evans & Tony Cook, What Now for Those in
Same-Sex Marriage Limbo? , IndyStar, July 1, 2014,
http://www.indystar.com/story/news/politics/2014/07/01/now-sex-marriage-limbo/11906429/;
Jacob Rund,  Married Couples Live in Uncertainty , The Republic, July 20, 2014,
http://www.therepublic.com/view/local story/Married-couples-live-in-uncert 1405899168.
Indiana does not recogn ize those marriages. B arb Berggoetz, Indiana Won'’t Recognize Same-
Sex Marriages Performed Last Month , IndyStar, July 9, 2014,
http://www.indystar.com/story/news/politics/2014/07/09/state-recognize-june-marriages-sex-
couples/12410207/. But that positi on has already led to at least one follow-on lawsuit seeking
legal recognition of m arriages that occurred after the district ¢ ourt’s June 25 ruling but before
this Court’s June 27 stay.  See Hoenigman v. Pence , No. 1:14-cv-01426-S EB-TAB (S.D. Ind.
filed Aug. 29, 2014).

The lack of certainty h as also created si gnificant confusion for the public, including
Indiana employers who are unsure whether they must modify their em ployment policies to
include same-sex couples. J.K. Wall, Employers Scramble to Deal with Same-Sex Marriage
Indianapolis Business Journal, June 26, 2014, h  ttp://www.ibj.com/employers-scramble-to-deal-

with-same-sex-marriage/PARAMS/article/48332; see also Tony Cook & Tim Eva ns, Stay on

13
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Same-Sex Marriages Clouds Issue , IndyStar, June 29, 2014,
http://www.indystar.com/story/news/2014/06/28/stay-sex-marriages-clouds-issue/11681857/.
Without a stay, in the absence of a fina 1 resolution, any rec  ognition of sa me-sex
marriages would come under a cloud of doubt. Plaintiffs have discussed at length their desire for
societal acceptance. Yet, as even this Court’s opinion acknowledges, judgm ent and injunctions
in their favor cannot ensure those aims. See Baskin, 2014 WL 4359059 at *5. And allowing the
district cour t’s injunc tions to beco me ef fective now would leave a bitt  er taste if they are
ultimately reversed. Pa rticularly given the likely prospect of Supreme Court r esolution on the

near horizon, the best course w ould be to allow that full and  final re solution to occur bef ore

building up the expectations and reliance of same-sex couples and the citizenry more generally.

CONCLUSION

For the foregoing reasons, the State respectfull y moves this Court to stay the issuance of

its mandate pending the final disposition of its fully submitted petition for a writ of certiorari.

s/ Robert V. Clutter (with permission)
Robert V. Clutter

Kirtley, Taylor, Sims, Chadd & Minnette, P.C.

117 W. Main Street

Lebanon, IN 46052

(765) 483-8549
belutter@kirtleytaylorlaw.com

Counsel for the Boone County Clerk
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FEDERAL RULE OF APPELLATE PROCEDURE 41(d)(2)(A)
CERTIFICATION

The undersigned hereby certifies that a petition for writ of certiorari to the Supreme Court
has been filed in this matter on Septem ber 9, 2014. This Motion for Stay of Mandate Pending
Petition for Writ of Certiorari is not being filed merely for delay.

The Motion includes a statem ent of the specific issues raised in the petition for certiorari
and shows that the petition f or c ertiorari ra ises im portant questions m eriting review by the
Supreme Court.

By: s/ Thomas M. Fisher
Thomas M. Fisher
Solicitor General
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CERTIFICATE OF SERVICE

I hereby certify that on Septem ber 10, 2014, I el ectronically filed the foregoing with the

Clerk of th e Court using the CM/ECF system, which s ent notification of such f iling to the

following:

No. 14-2386

Paul D. Castillo

Camilla B. Taylor

Lambda Legal Defense & Education Fund, Inc.
pcastillo@lambdalegal.org
ctaylor@lambdalegal.org

Brent Phillip Ray

Jordan Heinz

Melanie MacKay

Scott Lerner

Dmitriy Tishyevich

Kirkland & Ellis LLP
brent.ray@kirkland.com
jordan.heinz@kirkland.com
melanie.mackay@kirkland.com
scott.lerner@kirkland.com
dmitriy.tishyevich@kirkland.com

Barbara J. Baird
Law Office of Barbara J. Baird
bjbaird@bjbairdlaw.com

No. 14-2387

Kenneth J. Falk
Gavin M. Rose
ACLU Of Indiana
kfalk@aclu-in.org
grose(@aclu-in.org

Sean C. Lemieux
Lemieux Law
sean@lemieuxlawoffices.com

James Esseks

Chase Strangio

American Civil Liberties Union Foundation
jesseks@aclu.org

cstrangio@aclu.org

Thomas Alan Hardin
Shine & Hardin LLP
thardin@shineandhardin.com

No. 14-2388

Karen Celestino-Horseman
Austin & Jones, PC
karen@kchorseman.com

William R. Groth
Fillenwarth Dennerline Groth & Towe LLP
wgroth@fdgtlaborlaw.com

Mark W. Sniderman
Sniderman Nguyen, LLP
mark@snlawyers.com

Kathleen M. Sweeney
Sweeney Hayes LLC
ksween@gmail.com

Kelly R. Eskew
kellyreskew(@gmail.com
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I further certify that on Septem ber 10, 2014, I e- mailed courtesy copies of this filing to

the following counsel of record in the District Court:

No. 14-2386 No. 14-2388

Darren J. Murphy Robert A. Katz

Assistant Hamilton County Attorney Indiana University McKinney School of Law
dmurphy@ori.net robkatz87@gmail.com

Nancy Moore Tiller

Nancy Moore Tiller & Associates
nmt@tillerlegal.com

John S. Dull
Law Office of John S. Dull, PC
jsdull@yahoo.com

Elizabeth A. Knight
Porter County Administrative Center
eknight@porterco.org

s/ Thomas M. Fisher
Thomas M. Fisher
Solicitor General

Office of the Attorney General

Indiana Government Center South 5th Floor
302 W. Washington St.

Indianapolis, IN 46204-2770

Phone: (317) 232-6255

Fax: (317) 232-7979

Email: Tom.Fisher@atg.in.gov

17



Case 1:14-cv-00404-RLY-TAB Document 72 Filed 10/07/14 Page 62 of 64 PagelD #: 751
Case: 14-2386  Document: 00712327361 Filed: 10/07/2014  Pages: 2

UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Office of the Clerk
Phone: (312) 435-5850
www.caZ.uscourts.gov

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S. Dearborn Street
Chicago, Illinois 60604

CERTIFIEDW COPY

September 15, 2014

Before

RICHARD A. POSNER, Circuit Judge
ANN CLAIRE WILLIAMS, Circuit Judge
DAVID F. HAMILTON, Circuit Judge

MARILYN RAE BASKIN, et al.,
Plaintiffs-Appellees,

Appeals from the United
States District Court

for the Southern District
of Indiana, Indianapolis
Division.

Nos. 14-2386, 14-2387, V.
and 14-2388

PENNY BOGAN, et al.,
Defendants-Appellants.

Nos. 1:14-cv-00355-RLY-TAB,
1:14-cv-00404-RLY-TAB,
1:14-cv-00406-RLY-MJD

Richard L. Young,
Chief Judge.

S S ST ST ST ST SO SN S

The following are before the court:

1. MOTION FOR STAY OF MANDATE PENDING FINAL DISPOSITION OF
PETITION FOR WRIT OF CERTIORAR], filed on September 10, 2014, by
counsel for the appellants.

2. RESPONSE OF FUJII AND LEE APPELLEES IN OPPOSITION TO REQUEST
FOR STAY OF MANDATE PENDING DISPOSITION OF UNITED STATES
SUPREME COURT PROCEEDINGS, filed on September 11, 2014, by counsel
for appellees Midori Fujii, et al.

- over -


sylvester
sylvester
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Nos. 14-2386, et al., Page 2

IT IS ORDERED that the motion is GRANTED. The mandate in appeals 14-2386,
14-2387, and 14-2388 is STAYED pending final disposition of petition for writ of
certiorari. The stay will terminate automatically if the certiorari petition is denied or will
terminate upon the judgment of the Supreme Court if the certiorari petition is granted.

form name: ¢7_Order_3](form ID: 177)
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Case: 14-2386_, Document; 0071232736 Filed; 10/07/2014  Pages: 1
Supreme Court of3 tfle Unlte(él Jé)tates

Office of the Clerk
Washington, DC 20543-0001

Scott S. Harris
Clerk of the Court

October 6, 2014 (202) 479-3011
Clerk
United States Court of Appeals for the Seventh
Circuit

219 S. Dearborn Street, Room 2722
Chicago, IL 60604

Re: Penny Bogan, in Her Official Capacity as Boone County Clerk, et
al.
v. Marilyn Rae Baskin, et al.
No. 14-277
(Your No. 14-2386 to 14-2388)
Dear Clerk:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

Gttl . Yo

Scott S. Harris, Clerk





