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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 

   
MIDORI FUJII,     ) 
MELODY LAYNE and TARA BETTERMAN, )  
SCOTT and RODNEY MOUBRAY-CARRICO, ) 
MONICA WEHRLE and HARRIET MILLER, ) 
GREGORY HASTY and CHRISTOPHER  ) 
VALLERO,      ) 
ROB MACPHERSON and STEVEN STOLEN, ) 
L.M.-C., by his next friends and parents, SCOTT ) 
and RODNEY MOUBRAY-CARRICO,  ) 
A.M.-S., by her next friends and parents  ) 
ROB MACPHERSON and STEVEN STOLEN, ) 
       ) 
   Plaintiffs,   ) 
       ) 
  v.     ) No.  1:14-cv-404 RLY-TAB 
       ) 
GOVERNOR, STATE OF INDIANA, in his  ) 
official capacity,     ) 
COMMISSIONER, INDIANA STATE  ) 
DEPARTMENT OF REVENUE, in his official ) 
capacity,      ) 
COMMISSIONER, INDIANA STATE  ) 
DEPARTMENT OF HEALTH, in his official ) 
capacity,      ) 
CLERK, ALLEN COUNTY, INDIANA, in her ) 
official capacity,      ) 
CLERK, HAMILTON COUNTY, INDIANA, in ) 
her official capacity,      ) 
       ) 
   Defendants.   ) 
 

Amended Complaint for Declaratory and Injunctive Relief – 
Notice of Claim that Indiana Statute is Unconstitutional 

 
Introduction 
 
1. Plaintiffs bring this action to challenge the constitutionality of Indiana Code § 31-11-1-1.  

The statute excludes same sex couples from marriage and voids within Indiana the marriages of 

same-sex couples lawfully entered into in other states.  The plaintiffs consist of a number of 
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persons who are severely burdened because of the above statute.  Plaintiff Midori Fujii is a 

widow whose same-sex spouse died in October of 2011 after three years in a marriage that was 

solemnized in a state recognizing same-sex unions.  However, because Indiana law does not 

recognize such unions, she is not provided the protections afforded widows under Indiana law. 

This significantly disadvantages her.  Plaintiffs Monica Wehrle and Harriet Miller and Gregory 

Hasty and Christopher Vallero are lesbian and gay couples in loving and committed relationships 

who wish to marry in Indiana for the same reasons that opposite-sex couples marry – to publicly 

declare their love and commitment and to give one another the security and protection that only 

marriage provides.  However, they cannot do so because of the challenged statute.  Melody 

Layne and Tara Betterman and Rob MacPherson and Steven Stolen are lesbian and gay couples 

who have married in other jurisdictions where same-sex marriages are lawful but whose 

marriages are deemed void by the challenged law so that they are treated as legal strangers and 

denied the significant benefits, both tangible and intangible, that Indiana bestows on married 

persons.  At the time that their initial complaint was filed, Scott and Rodney Moubray-Carrico 

were a gay couple who wished to marry; they are being married on today’s date in Maryland, 

where same-sex marriages are lawful, and desire that that marriage be recognized in Indiana.  

Scott and Rodney Moubray-Carrico are the parents and next friends of their minor child and 

plaintiff, L.M.-C., and Rob MacPherson and Steven Stolen are the parents and next friends of 

their minor child and plaintiff, A.M.-S.  The fact that their parents are not permitted to marry or 

to have their marriages recognized in Indiana materially harms the children, stigmatizes them, 

and denies their families the legal protections, security, and social support that only marriage 

provides.  Indiana Code § 31-11-1-1 is unconstitutional as violating both due process and equal 

protection as secured by the Fourteenth Amendment to the United States Constitution.  

Case 1:14-cv-00404-RLY-TAB   Document 22   Filed 04/03/14   Page 2 of 25 PageID #: 95



3 | P a g e  
 

Appropriate injunctive and declaratory relief is therefore requested. 

Jurisdiction, venue, cause of action 

2.  This Court has jurisdiction of this case pursuant to 28 U.S.C. §§ 1331 and 1343. 

3.  Venue is proper in this district pursuant to 28 U.S.C. § 1391. 

4.  Declaratory relief is authorized by 28 U.S.C. §§ 2201 and 2202 and by Rule 57 of the 

Federal Rules of Civil Procedure. 

5.  Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 to redress the deprivation, under 

color of state law, of rights secured by the Constitution of the United States. 

Parties 

6. Midori Fujii is an adult resident of Hamilton County, Indiana. 

7. Melody Layne and Tara Betterman are adult residents of Marion County, Indiana. 

8. Scott and Rodney Moubray-Carrico are adult residents of Floyd County, Indiana. 

9. Monica Wehrle and Harriet Miller are adult residents of Allen County, Indiana. 

10. Gregory Hasty and Christopher Vallero are adult residents of Hamilton County, Indiana. 

11. Rob MacPherson and Steven Stolen are adult residents of Marion County, Indiana. 

12. L.M.-C. is a minor child and lives with his parents and next friends Scott and Rodney 

Moubray-Carrico. He is proceeding by his initials pursuant to F.R.Civ.P. 5.2(a)(3). 

13. A.M.-S. is a minor child and lives with her parents and next friends Rob MacPherson and 

Steven Stolen.  She is proceeding by her initials pursuant to F.R.Civ.P. 5.2(a)(3). 

14. The Governor of the State of Indiana is the duly elected chief executive of the State of 

Indiana.  He is sued in his official capacity and is designated by official title pursuant to 

Fed.R.Civ.P. 17(d). 

15. The Commissioner, Indiana Department of Revenue is the duly appointed director of that 
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agency.  He is sued in his official capacity and is designated by official title pursuant to 

Fed.R.Civ.P. 17(d). 

16. The Commissioner, Indiana State Department of Health is the duly appointed director of 

Indiana’s health agency.  He is sued in his official capacity and is designated by official title 

pursuant to Fed.R.Civ.P. 17(d). 

17. The Clerk of Allen County is the duly elected Clerk of that county.  She is sued in her 

official capacity and is designated by official title pursuant to Fed.R.Civ.P. 17(d). 

18. The Clerk of Hamilton County is the duly elected Clerk of that county.  She is sued in her 

official capacity and is designated by official title pursuant to Fed.R.Civ.P. 17(d). 

Legal background 

19. Indiana Code § 31-11-1-1 provides: 

(a) Only a female may marry a male. Only a male may marry a female. 

(b) A marriage between persons of the same gender is void in Indiana even if the 
marriage is lawful in the place where it is solemnized. 
 

20. As a result of the challenged law, marriage in Indiana is legally available only to 

opposite-sex couples. Same-sex couples may not marry in Indiana, and if they are married in 

other states, their marriages are not recognized in Indiana. 

21. Pursuant to Indiana law, Indiana Code § 31-11-4-4, the State Department of Health is 

required to develop the form for applications for marriage licenses.  The form adopted by the 

State Department of Health is attached to this Complaint as Exhibit 1. 

22. The application currently has information only for the “Male Applicant” and the “Female 

Applicant.”  It is therefore impossible for a same-sex couple to complete the form.  The form 

notes that furnishing false information in completing the form is a felony. 

23. Under Indiana law the Clerk of each County is required to issue marriage licenses to 
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eligible couples who complete the application. Ind. Code § 31-11-4-1, et seq. The Clerk is 

precluded from issuing a license to persons who do not have the authority to marry each other 

under, among other things, Indiana Code § 31-11-1-1.  Ind. Code § 31-11-4-2. 

24. The Executive Power of the State of Indiana is vested in the Governor.  Ind. Const. art. 5, 

§ 1.  As such, the Governor appoints the heads of, and is ultimately in charge of, numerous state 

agencies. 

Factual allegations 

 Midori Fujii 

25. Plaintiff Midori Fujii ("Midori"), lived in a committed relationship with Kristie Kay 

Brittain ("Kris") from 2000 until Kris's death in October, 2011. 

26. Midori and Kris met in 1997 when both were serving on the Board of Directors of a 

local non-profit organization. They developed a strong friendship that, after a few years, 

grew into a life-long, committed relationship and then marriage. 

27. Their lives together revolved around family, friends and their beloved pets. They were 

self-described “foodies” who enjoyed both going out to different restaurants and trying out new 

recipes at home.  They would pick up food magazines like Bon Appetite or Gourmet, go to 

kitchen stores like Williams Sonoma or Sur La Table, or watch Food Network and get inspired 

for a “project” to either cook something or go in search of a restaurant. They also loved travel 

with family and friends, and often combined their love of travel and food to search out new 

dishes to re-create at home. 

28. Midori and Kris married in Los Angeles, California in the summer of 2008.  

29. In March 2009, Kris was diagnosed with ovarian cancer.  During her fight with 

cancer, she went through two major surgeries, several hospitalizations, multiple courses of 
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chemotherapy, and numerous tests and doctor's appointments.  Midori was her primary caregiver 

throughout. Midori initially used her sick leave and paid time off to take care of Kris, but as 

Kris’s medical care needs increased, Midori began to work from home when possible and she 

took unpaid leaves of absence. 

30. Because of Indiana’s marriage discrimination statute, Midori and Kris were considered 

unmarried and did not have the protections and decision-making authority they automatically 

would have been given by statute had they been an opposite-sex couple married in California and 

living in Indiana.  They had an attorney draft expensive documents, including wills and powers 

of attorney, to ensure Midori could care for Kris, make medical decisions as needed and inherit 

property from her spouse. Throughout Kris’s battle with cancer the couple was always a little on 

guard going to the doctors and hospitals and they lived with the added emotional stress of 

constantly being apprehensive about how they as a lesbian couple they would be treated by 

health care providers.   

31. While Kris was suffering the physical and emotional pain of end stage cancer, she had 

the additional burden of worrying about how Midori would manage financially after she was 

gone.  The attorney with whom the couple consulted was able to provide some protections, 

such as a will to ensure that Kris's wishes to leave her property to Midori would be honored.  

But there was nothing the attorney could do to establish most of the legal protections that are 

available to widows and widowers. 

32. Because Midori's marriage to Kris is not recognized in Indiana, Midori was required to 

pay more than $300,000.00 in Indiana inheritance tax on all of the property that Kris left to her, 

including their shared home.  If Midori were an opposite sex spouse she would have paid 

no inheritance tax on the property she inherited from Kris. And unless their marriage is 
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recognized in Indiana, Midori will not be eligible to receive Kris's social security benefits when 

she turns 65. Because Kris was the family’s primary breadwinner, if Midori could draw on 

Kris’s social security, as an opposite sex spouse could, Midori would have more financial 

security in retirement.  

33. If Midori’s marriage to Kris was now recognized in Indiana as valid she could file the 

necessary proceedings in Indiana to have the inheritance tax refunded to her. 

34. Indiana's refusal to recognize her marriage to Kris does not just cause Midori economic 

hardship. In her time of grief, she is denied the comfort and dignity of being acknowledged as 

Kris's widow. For example, following Kris’s death in 2011, Midori experienced problems with a 

funeral director because she was not considered to be a surviving spouse. 

Melody Layne and Tara Betterman 

35. Plaintiffs Melody Layne ("Melody") and Tara Betterman ("Tara") of Indianapolis have 

lived together in a committed relationship for nearly 5 years.  They met through a mutual 

friend. 

36. Melody, 37, is a lifelong Indiana resident, born and raised in Greenwood.  Tara, 44, 

grew up in New York and Florida and moved to Indiana in the late 1990s to be near her twin 

brother.  Melody works in business development for John Wiley & Sons, a publishing company. 

Tara is the owner and CEO of a property management company in Indianapolis where she 

employees 12 people. 

37. Melody and Tara share their home in Indianapolis with Melody’s 5 year old biological 

daughter. Although Tara does not have a legal relationship with the child, she is a parent in every 

practical respect and their daughter understands that they are family. 

38. Melody and Tara strongly support each other.  They share finances and responsibility for 
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their property, including the home they share.   

39. In 2012, Melody and Tara married in Central Park in New York City.  They would have 

preferred to marry in their home state but are prohibited from doing so by Indiana’s marriage 

discrimination statute. 

40. Because their marriage is not recognized in their home state of Indiana, Melody and 

Tara have gone to considerable expense to have an attorney draw up documents, such as health 

care and general powers of attorney, to try to protect themselves.  They understand, however, 

that this affords them only a fraction of the protections that come with marriage and they are 

concerned that those papers will not be honored in a crisis. They also still must incur the added 

expense of having wills drafted to provide the right to inherit from one another they would 

receive automatically by statute if their marriage were recognized. 

41. They also suffer additional financial harms and burdens opposite sex married couples do 

not endure. For example, because IRS recognizes their marriage but Indiana does not, they must 

complete three separate federal tax returns for 2013 – one joint return as a married couple to file 

and two individual returns to be used to transfer information to the separate Indiana state income 

tax returns they must file. 

42. If Melody and Tara were an opposite sex couple their New York marriage would be 

recognized in Indiana and they would be treated as a married couple under Indiana law. 

43. The recognition and legitimacy that marriage provides to them means the world to 

Melody and Tara when they get to experience it. When they married in New York they felt 

happy and free every time they were recognized as a legal couple. They feel the loss of that 

freedom every time they return home to Indiana after travelling in a state where their marriage is 

respected. 
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44. For Tara and Melody, the cost of continuing to live in Indiana to be close to family was 

to be effectively "unmarried" and, thus, considered less of a family in the eyes of the state.  

Melody and Tara would like their marriage to be recognized in Indiana not only because of the 

concrete protections it would provide to them and their daughter, but also because being 

treated as an unmarried couple disrespects the commitment they have made to one another and 

devalues their family.  They hope that their marriage will be recognized in Indiana before their 

daughter is old enough to be aware that the state does not consider her family deserving of the 

same respect afforded other families. 

 Scott Moubray-Carrico, Rodney Moubray-Carrico, and L.M.-C. 

45. Plaintiffs Scott Moubray-Carrico ("Scott") and Rodney Moubray-Carrico 

("Rodney") have lived together in a committed relationship for 12 years. Scott and Rodney 

live in New Albany, in Floyd County, with their son.  Rodney, 47, is General Manager of a 

hotel.  Scott, 47, is store manager of a department store.  Scott and Rodney have lived in New 

Albany, Indiana since 2006.  They both pay state income tax in Indiana. 

46. Scott and Rodney have one son, plaintiff L.M.-C., who is 6.  Scott adopted L.M-C. 

initially and Rodney later obtained a  second parent adoption to establish a legal parent-child 

relationship with their son. 

47. At the time of the filing of their initial complaint, Scott and Rodney were not married but 

desired to be married.  They are being married in Maryland, which recognizes marriages by 

same-sex couples, on today’s date.  

48. Scott and Rodney are very involved in their son's school and in their church, including 

leading a service project in their son’s school to donate money and supplies to a neglected school 

in an impoverished area. 
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49. In 2010, Scott and Rodney both changed their last names to Moubray-Carrico, a 

combination of their surnames.  They changed their last names through legal process after 

experiencing challenges in being viewed as a family while enrolling their son in pre-school. 

Because they cannot be married in Indiana, presenting themselves as a family to their son’s 

preschool caused confusion. They also hoped that changing their last names would contribute 

to their son’s self-esteem and sense of security by conveying the stability, permanence, and 

family legitimacy that his peers enjoy simply by virtue of the fact that their parents are permitted 

to marry in Indiana. 

50. Scott and Rodney would like for Indiana to recognize their marriage in order to have the 

legal protections married couples rely on. Because Indiana will not recognize their marriage 

they are required to have expensive planning documents in order to protect themselves and one 

another.  To secure some measure of protection, Scott prepared a Last Will & Testament and 

Power of Attorney. Because of the cost associated with the preparation of these documents Scott 

prepared his online and Rodney has not yet been able to obtain documents.  But for Indiana’s 

marriage discrimination statute, Scott and Rodney’s marriage would be recognized in Indiana 

and they would receive the automatic protections given to married couples. For example, even 

without health care powers of attorney they could make health care decisions for one another in 

the event of a crisis and they could inherit property from one another through intestate 

succession.  Rodney is fearful of how they might be treated in a time of crisis since Scott’s 

documents are self-prepared. And they know if tragedy were to befall Rodney, Scott would be 

treated as a legal stranger unable to make decisions for or perhaps even visit in a hospital the 

person to whom he has committed his life.  

51. In addition, the failure of Indiana to recognize their marriage impacts the family 
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financially.  If either were to die, the survivor would be denied social security.  Scott would 

have been entitled to no inheritance from Rodney. They must pay costly attorney fees 

to obtain properly drafted, enforceable documents to give them some measure of 

protection. 

52. Scott and Rodney also want Indiana to recognize their marriage because they are 

concerned that their son is being taught the message that his family is less deserving of respect 

and support than other families. 

53. Scott and Rodney meet all the requirements for Indiana to recognize their marriage, 

except for the fact that they are both male. 

54. Scott and Rodney’s wedding ceremony today will be a small ceremony devoid of the 

many family and friends they have in Indiana who cannot make the trip with them. They would 

have preferred to marry in Indiana surrounded by family and friends, but they believe they 

cannot wait any longer for Indiana law to treat them equally. Rodney and Scott would like their 

marriage to be recognized in Indiana not only because of the concrete protections it would 

provide to them and their son, but also because they feel that being treated as an unmarried 

couple disrespects the commitment they have made to one another and devalues their family. 

55. Even after their Maryland marriage, they remain legal strangers in Indiana. If they were 

an opposite sex couple their Maryland marriage would be recognized by Indiana and they would 

be treated as a married couple under Indiana law. 

56. L.M-C., at age 6, is beginning to understand the concept of marriage and its unequaled 

role in defining family. He knows he and his parents are a family but he does not understand 

why his friends’ parents are allowed to marry and his parents are not.  He is stigmatized and his 

family is demeaned by the fact that his parents are excluded from marriage.  Allowing his 
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parents to marry and recognizing their Maryland marriage would demonstrate that he and his 

family are equally worthy of respect and the substantive protections and benefits marriage 

provides. 

Monica Wehrle and Harriet Miller 

55. Monica Wehrle (“Monica”) and Harriet Miller (“Harriet”) reside in Allen County, 

Indiana. Monica is a native of Fort Wayne, Indiana, and Harriet, an Ohio native, has lived in Fort 

Wayne since 1971. 

56. They are lesbians and have been a committed, loving couple since 1977. 

57. Monica has B.A. and M.P.A. degrees from Indiana University.  Harriet has a B.A. degree 

from Goucher College and was also awarded an honorary Ph.D. from Indiana University. 

58. Monica and Harriet have a lengthy history of being advocates for the rights of women 

and, in 1977, created the Fort Wayne Women’s Bureau, a not-for-profit human services agency 

that provides a host of services to women and children. 

59. Subsequent to creating the Fort Wayne Women’s Bureau, Monica and Harriet created 

“run, jane, run,” an event for amateur female athletes that was a fundraiser for the Fort Wayne 

Women's Bureau.  By the late 1980’s "run, jane, run.” had become a separate national 

organization with affiliates in 15 communities across the United States. 

60. The couple has a significant history of civic leadership and involvement in the Fort 

Wayne community. They have been active participants, both nationally and internationally, in 

the Gay Games. 

61. During the course of their relationship as a couple they have had to expend significant 

sums of money to pay attorneys to create legal documents to assure that they each have the right 

to make medical and other important life decisions for the other person in the event of 

Case 1:14-cv-00404-RLY-TAB   Document 22   Filed 04/03/14   Page 12 of 25 PageID #: 105



13 | P a g e  
 

incapacity. If they were married, these would not be necessary.  Additionally, they remain 

concerned that in the event one of them is hospitalized these documents will not be honored. 

62. Because they are not married they are unable to own property as married persons do, as 

tenants by the entirety.  Instead, they have had to incur legal fees to insure that in the event of 

one of their deaths, the property would automatically pass to the surviving person. 

63. Harriet has three adult children and four grandchildren.  And, between Harriet and 

Monica, they have many great nieces and nephews who know them only as a couple. 

64. They wish to marry and wish to do so in Indiana – where they live. 

65. They want their state to support their committed relationship.   

66. They want their young relatives to know that their State – Indiana – supports loving 

couples completely, regardless of whether the couples are gay or straight.  

67. At the current time they are made to feel like second-class citizens without the same 

rights, benefits, and privileges that heterosexual couples may attain when they marry.  They wish 

to be treated equally. 

68. They want their legacy to be honored with dignity and their heirs to be proud of who they 

are, with knowledge that Indiana and the United States recognizes them and their  contributions 

as a couple and provides them with full legal rights.  

Gregory Hasty and Christopher Vallero 

69. Gregory Hasty and Christopher Vallero are a gay couple who live in Hamilton County, 

Indiana. 

70. Gregory Hasty is a surgical technologist who is working on a nursing degree and 

Christopher Vallero, a graduate of Indiana University’s Kelly School of Business, is employed 

by a medical research company in Indianapolis.  
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71. They have lived with each other in a committed and loving relationship for eight years. 

72. They have not married although they desire to do so. 

73. Gregory Hasty is a native of Indiana and wishes to be married in his home state. 

74. They lead shared lives comparable to that of a married couple.  However, they are denied 

the many benefits of marriage. 

75. For example, they own their home together.  But, because they are not married they do 

not own the property as tenants by the entirety, but as tenants in common. 

76. During their relationship they have had to employ attorneys to draw up legal documents – 

such as medical powers of attorney – that would be completely unnecessary if they were married, 

as a spouse would automatically have these powers and rights.  And, there is no guarantee that if 

an emergency arises and one of them is hospitalized they will have the proper documents with 

them giving the non-hospitalized partner decision-making rights or, even if the papers are there, 

the hospital will honor them. 

77. They are looking into the possibility of adopting a child.  They want to adopt a child into 

a family where the partners are married. They want their child to be raised by married parents in 

a State that recognizes the right of loving couples to wed, regardless of whether they are straight 

or gay. 

78. In addition to the many tangible benefits that are denied to them because they are denied 

the right to marry, even though they are in a committed relationship, they are denied the many 

intangible benefits that arise from being able to show the world that they are married.  They are 

stigmatized by Indiana’s refusal to allow them to wed. 

Rob MacPherson, Steven Stolen, and AM-S 

79. Rob MacPherson and Steven Stolen reside in Indianapolis. 

Case 1:14-cv-00404-RLY-TAB   Document 22   Filed 04/03/14   Page 14 of 25 PageID #: 107



15 | P a g e  
 

80. They have been a committed and loving couple for more than 25 years and were married 

in California in October of 2008. 

81. Steven Stolen has a B.M. degree in Music Performance and a Master’s Degree in Music 

from the University of Michigan.  He is an arts advocate and professional singer. He was a 

college professor for 20 years and is currently the Regional Director for Rocketship Indiana, a 

charter school management association. 

82. Rob MacPherson has a B.A. from Central Michigan University. He currently serves as 

the Vice President for Development and Philanthropic Services with the Central Indiana 

Community Foundation whose goal is to inspire, support, and practice philanthropy, leadership, 

and service in Central Indiana.  He directs the Foundation’s asset development strategies and 

donor services activities.  He has been involved in non-profit organizations his entire career. 

83. A.M.-S. was born in July 1998.  Her birth mother chose Rob MacPherson and Steven 

Stolen to be A.M.-S.’s adoptive parents prior to the child’s birth. A.M.-S. was legally adopted by 

Rob MacPherson in November 1998 and then filed a co-parenting petition to the State of 

Indiana.  The State of Indiana granted that petition and A.M.-S. was adopted by Steven Stolen in 

March 1999.   

84. Because their marriage is not recognized by the State of Indiana, Rob MacPherson and 

Steven Stolen have to deny their status as married persons when they pay their state taxes, even 

though the federal government now recognizes them as married. 

85. They own their home.  However, because their marriage is not recognized, they do not 

own the property as tenants by the entirety. 

86. They have had to hire attorneys to set up medical decision-making and other documents 

to allow one partner to make decisions for the other in case of incapacity.  Much of this would be 
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unnecessary if their marriage were recognized. And, there is no guarantee that if there is a 

medical emergency that the decision-making authority of the other partner will be recognized. 

87. They recognize that there are many tangible benefits bestowed under Indiana law to 

married persons, but these are denied to them. 

88. This is – at its most basic – grossly unfair, regardless of all the tangible benefits that they, 

and their child, are denied. It is unfair that they are not recognized as a family and treated like all 

other families with married parents.  To have their relationship not afforded the same legal status 

as the relationships of other couples, merely because they are both men, is onerous. 

89. It is particularly onerous because they are parents and this burdens not only them, but 

A.M.-S., their daughter. 

90. A.M.-S. is currently 15 and is aware that her parents’ marriage is not recognized by the 

State of Indiana and this causes her concern as she does not view her parents any differently than 

those of her friends who have married, opposite-sex, parents.  Yet, she is acutely aware that the 

State of Indiana treats her parents, and hence her, differently.  

The general effects of the challenged law 

91. Excluding same-sex couples from marriage disqualifies them from critically important 

rights and responsibilities that different-sex couples rely upon to secure their commitment to 

each other, and to safeguard their families.  By way of example only, same-sex couples are 

denied: 

a. The right to make health care decisions for an incapacitated spouse, although  

opposite-sex spouses enjoy this statutory right. Ind. Code § 16-36-1-5. 

b.  The protection of the marital privilege that is given to opposite-sex couples who 

wed.  Ind. Code § 34-46-3-1. 
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c.  The duty of support and rights regarding child custody and parenting time with 

respect to children of the marriage. See generally Ind. Code § 31-9-2-13 (Definition of 

“child”). 

d. Statutory protections granted to opposite-sex spouses upon death, including rights 

to inheritance when an opposite-sex spouse dies without a will, Ind. Code § 29-1-2-1; the 

right to claim an elective share of the estate of a deceased, opposite-sex spouse who died 

with a will, Ind. Code § 29-1-3-1, et seq.; various survivor benefits for the opposite-sex 

spouse of a public safety officer or state police officer killed in the line of duty, Ind. Code 

§§ 5-10-10-6, 5-10-10-6.5, 5-10-14-3; 10-12-2-6; various state retirement fund survivor 

benefits for opposite-sex spouses, Ind. Code §§ 5-10.2-3-7.6, 5-10.2-3-8, 5-10.3-12-27. 

e. The stabilizing effects and legal protections granted to opposite-sex spouses and 

their children through mandatory waiting periods prior to marriage dissolution, Ind. Code 

§ 31-15-2-10, and by the requirements of fair division of marital property whether owned 

or acquired by one or both parties to the marriage, Ind. Code § 31-15-7-4. 

f. Preference given to opposite-sex spouses in being appointed legal guardian for an 

incapacitated spouse. Ind. Code § 29-3-5-5. 

g.  Protection of the criminal code that makes it a crime to fail to support a needy 

spouse.  Ind. Code § 35-46-1-6. 

h. Eligibility for “Gold Star family member” status and eligibility for personalized 

or special group license plates for surviving, opposite-sex spouses of active duty armed 

forces or National Guard members or former prisoners of war. Ind. Code §§ 9-18-15-1, 9-

18-25-8, 9-18-54-1. 

i. The right/obligation to file joint state income tax returns. Ind. Code § 6-3-4-2. 
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j. Exemption from state inheritance tax imposed on property transferred by a 

decedent to a surviving, opposite-sex spouse. Ind. Code § 6-4.1-3-7. 

92. In addition to state-level benefits and obligations, Indiana’s exclusion of same-sex 

couples from marriage denies them eligibility for numerous federal protections that are only 

available to married couples if their marriages are legally recognized in the state where they live. 

For example, spousal eligibility for social security benefits and the Family Medical Leave Act 

are based on the law of the state where the couple resides at the time of application. 42 U.S.C. 

§416(h)(1)(A)(i) (social security); 29 C.F.R. §825.122(b) (Family Medical Leave Act). 

93. Furthermore, while some federal agencies currently recognize marriages validly 

performed in a state regardless of where the married couple lives, those are administrative 

decisions and are thus subject to the vagaries of agency policy under different administrations 

and subject to congressional action. On January 9, 2014 and February 14, 2014, bills were 

introduced in the U.S. House of Representatives and U.S. Senate, respectively, which would 

require the federal government to defer to the laws of a person’s state of legal residence in 

determining marital status. See H.R. 3829, 113th Cong. § 3 (2014) (For Federal purposes “the 

term ‘marriage’ shall not include any relationship that the state, territory, or possession [where 

the couple resides] does not recognize as a marriage.”); S. 2024, 113th Cong. (2014) (“A bill to 

amend chapter 1 of title 1 of the United States Code, with regard to the definition of ‘marriage’ 

and ‘spouse’ for Federal purposes and to ensure respect for State regulation of marriage.”). 

94. In addition to the tangible harms above, same-sex couples wishing to marry in Indiana, or 

who live in Indiana but entered into a marriage in another jurisdiction, are denied the unique 

social recognition that marriage conveys. Without access to the familiar language and legal label 

of marriage, they are unable to instantly or adequately communicate to others the depth and 
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permanence of their commitment, or to obtain respect for that commitment as others do simply 

by invoking their married status. 

95. The many substantive and dignitary inequities imposed on committed same-sex couples 

include particular harms to same-sex couples’ children, who are equally deserving of the stability, 

permanence, and legitimacy that are enjoyed by children of different-sex couples who marry. 

Civil marriage affords official sanctuary to the family unit, offering parents and children critical 

means to secure legal parent-child bonds, and a familiar, public way of demonstrating those bonds 

to third parties. By denying same-sex couples marriage, Indiana reinforces the view that the 

family bonds that tie same-sex parents and their children are less consequential, enduring, and 

meaningful than those of different-sex parents and their children. Same-sex couples and their 

children accordingly must live with the vulnerability and the stress inflicted by a lack of access to 

the same mechanisms for securing their legal relationships, and the ever-present possibility that 

others may question their familial relationship – in social, legal, educational, and medical settings 

and at times of crisis – in ways that opposite-sex spouses can avoid simply by reference to being 

married. 

96. From a young age, children understand that marriage signifies an enduring family unit, and 

also understand that Indiana classifies families headed by same-sex couples as less worthy than 

other families, undeserving of marriage, and not entitled to the same societal recognition and legal 

support as other families. Indiana has no adequate interest to justify marking the children of same-

sex couples, including plaintiffs L.M.-C. and A.M.-S., with a badge of inferiority that will invite 

disrespect in school, on the playground, and in every other sphere of their lives. 

97. The government is a powerful teacher of discrimination to others. By decreeing that the 

relationships of same-sex couples should be ignored in Indiana, Indiana instructs all persons with 
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whom same-sex couples interact, including those couples’ own children, that their relationships 

are less worthy than others. Bearing the imprimatur of the government, Indiana’s marriage 

discrimination statute communicates a view that same-sex couples are unfit for the dignity, 

respect, and stature afforded to different-sex couples, and this encourages others to follow the 

government’s example in discriminating against them. 

98. Many private entities defer to Indiana’s designation of marital status in defining “family” 

for purposes of an array of important benefits, often resulting in the exclusion of same-sex 

couples and their children from important safety nets such as private employer-provided health 

insurance for family members. Indiana also encourages disrespect of committed same-sex 

couples and their children by others in workplaces, schools, businesses, and other major arenas 

of life, in ways that would be less likely to occur and more readily corrected if marriage were 

available to same-sex couples. 

Marriage and same-sex couples 

99. Same-sex couples and opposite-sex couples are similarly situated for purposes of marriage. 

100. Same-sex couples make the same commitment to one another as opposite-sex couples. 

Like opposite-sex couples, same-sex couples fall in love, build their lives together, plan their 

futures together, and hope to grow old together. Like opposite-sex couples, same-sex couples 

support one another emotionally and financially, and take care of one another physically in times 

of injury or illness. 

101. Plaintiffs seek to marry and/or to have their marriages recognized for the same emotional, 

romantic, and dignitary reasons, and to provide the same legal shelter to their families, as 

opposite-sex couples. 

102. Plaintiffs, both adults and children, are equally worthy of the tangible rights and 

Case 1:14-cv-00404-RLY-TAB   Document 22   Filed 04/03/14   Page 20 of 25 PageID #: 113



21 | P a g e  
 

responsibilities, as well as the respect, dignity, and legitimacy that access to marriage confers on 

opposite-sex couples and their children. For the many children being raised by same-sex couples, 

the tangible resources and societal esteem that marriage confers on families is no less important 

than for children of opposite-sex couples. The harms inherent in Indiana’s marriage 

discrimination statute are inflicted upon the plaintiffs and their children on a daily basis. 

Sexual orientation and the status of lesbians and gay men 

103. Sexual orientation bears no relation to an individual’s ability to perform in, or contribute 

to, society. 

104. Sexual orientation is a core, defining trait that is so fundamental to an individual’s 

identity and conscience that a person may not legitimately be required to abandon it, even if that 

were possible. 

105. Sexual orientation generally is fixed at an early age and is highly resistant to change 

through intervention. No credible evidence supports the notion that such interventions are either 

effective or safe; indeed, they often are harmful and damaging. No mainstream mental health 

professional organization approves interventions that attempt to change sexual orientation, and 

virtually all of them – including the American Psychological Association and the American 

Psychiatric Association – have adopted policy statements cautioning professionals and the public 

about treatments attempting to alter sexual orientation. 

106. Lesbians and gay men are a discrete and insular minority who have suffered a long and 

painful history of discrimination in Indiana and throughout the United States. 

107. Ongoing prejudice against lesbians and gay men continues seriously to curtail the 

operation of those political processes that might ordinarily be relied upon to protect minorities.  

108. Lesbians and gay men lack express statutory protection against discrimination in 
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employment, public accommodations, and housing at the federal level and in more than half the 

states, including Indiana; they are the only group in Indiana to have been targeted by the 

legislative process to strip them of the right to marry by state constitutional amendment; and they 

have been targeted across the nation through the voter initiative process more than any other 

group. 

The role of the defendants 

109. As Indiana’s chief executive officer, defendant Governor is responsible for the actions of 

the numerous state agencies, and the numerous state policies, that disadvantage plaintiffs.  These 

include policies regarding tax obligations, vital records, and insurance coverage, among others. 

110. The Commissioner of the Indiana Department of Revenue is responsible for, among other 

things, enforcing Indiana’s tax laws.  In enforcing Indiana Code § 31-11-1-1, he has created 

“Same-Sex Marriage Tax Filing Guidance” (attached as Exhibit 2) detailing the manner in which 

same-sex couples married out-of-state should file their Indiana income tax returns. 

111. The Commissioner of the Indiana State Department of Health is responsible for the 

marriage certificate application that prevents same-sex couples from being able to apply for, and 

receive, marriage licenses. 

112. The defendant county clerks are delegated the power by Indiana law to issue marriage 

licenses and to determine if those applying meet the requirements for marriage under Indiana 

law. 

113. At all times defendants have acted and have refused to act under color of state law. 

114. The actions of the defendants are causing plaintiffs irreparable harm for which there is no 

adequate remedy at law. 

Legal claims 
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115. By failing to allow same-sex couples to marry, or to recognize in Indiana marriages they 

enter into in other states, Indiana Code § 31-11-1-1 is unconstitutional as impinging on the 

fundamental right of marriage, in violation of the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution. 

116. Same-sex couples and their children are similarly situated to opposite-sex couples and 

their children and to the extent that Indiana Code § 31-11-1-1 allows opposite-sex couples to 

marry, but not same-sex couples, the statute is unconstitutional as violating the Equal Protection 

Clause of the Fourteenth Amendment to the United States Constitution. 

Claim for relief 

 WHEREFORE, plaintiffs request that this Court: 

 a. Accept jurisdiction of this case and set it for hearing at the earliest opportunity. 
 

b. Enter a declaratory judgment that Indiana Code § 31-11-1-1 is unconstitutional 
for the reasons noted above. 
 
c. Enter a preliminary injunction, later to be made permanent, enjoining defendants 
from enforcing Indiana Code § 31-11-1-1, thus recognizing the marriages of the plaintiff 
same-sex couples who have wed outside of Indiana and allowing the plaintiff same-sex 
couples who have not wed to do so in Indiana, enjoining defendant Commissioner of the 
Indiana State Department of Revenue to allow same-sex spouses to file state income-tax 
returns in the same manner as opposite-sex spouses, and enjoining defendant 
Commissioner of the Indiana State Board of Health to change all appropriate forms to 
recognize same-sex marriage applications and marriages.  
 
d. Award plaintiffs their costs and reasonable attorneys’ fees. 

   
e. Award all other proper relief. 
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/s/ Kenneth J. Falk      /s/ Sean C. Lemieux 
Kenneth J. Falk      Sean C. Lemieux 
No. 6777-49       No. 16778-49  
        Lemieux Law 
/s/ Gavin M. Rose       23 E. 39th St. 
Gavin M. Rose      Indianapolis, IN 46205 
No. 26565-53       317/985-5809 
ACLU of Indiana      fax: 866/686-2901 
1031 E. Washington St.     sean@lemieuxlawoffices.com 
Indianapolis, IN 46202     
317/635-4059       Counsel for plaintiffs Fujii, 
fax: 317/635-4105      Layne, Betterman, L.M.-C., 
kfalk@aclu-in.org      Scott and Rodney Moubray- 
grose@aclu-in.org      Carrico 
 
James Esseks 
Motion for Admission Pro Hac Vice Pending 
Chase Strangio 
Motion for Admission Pro Hac Vice Pending 
American Civil Liberties Union Foundation 
125 Broad Street, 18th Floor 
New York, NY  10004 
212/549.2627 
fax: 212/549-2650 
jesseks@aclu.org 
cstrangio@aclu.org 
 
Counsel for plaintiffs Wehrle, Miller, Hasty, 
Vallero, MacPherson, Stolen, A.M.-S. 
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Certificate of Service 
 

 I certify that a copy of the foregoing was filed electronically on this 3rd day of April, 
2014.  The following parties will be served by operation of the Court’s electronic system. 
 

Thomas M. Fisher 
Solicitor General 
Office of the Attorney General 
tom.fisher@atg.in.gov 

 
I further certify that a copy of the foregoing was served on the below named persons by 

first class U.S. postage, or via certified mail, on this 3rd day of April, 2014. 
 
 Commissioner, Indiana State Department of Revenue 
 100 North Senate Ave., Rm. N-248 
 Indianapolis, IN  46204 
 

Clerk, Allen County, Indiana 
Allen County Courthouse 
715 S. Calhoun St. 
Room 200A 
Fort Wayne, IN 46802 
 
Clerk, Hamilton County, Indiana 
One Hamilton County Square 
Suite 157 
Noblesville, IN 46060 

 
 
        /s/ Gavin M. Rose 
        Attorney at Law 
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Indiana Department of Revenue

Same-Sex Marriage Tax Filing Guidance
In accordance with IC 31-11-1-1, Indiana does not recognize same-sex marriages. Therefore,
same-sex couples who file federal returns with a married filing status must each file their Indiana
income tax returns with a filing status of single.

In order to calculate Indiana income tax liability, same-sex spouses who file federal returns with a
married filing status must each complete a “sample” federal return (IRS Form 1040), entering
information as if single.

Use the information from the “sample” federal return as a basis for completing the Indiana return.
Do not file the “sample” return with the IRS or the Department of Revenue. It is recommended that
you retain a copy in your records.

FAQ:

I have completed a “sample” federal return. Do I have to send a copy of it to the state?
No. However, you should retain a copy in your files.

For income that is in both of our names, how do we separate that on our single sample
federal returns?
In general, income from joint accounts may be split 50/50 unless extenuating conditions exist.

Example. $100 interest income received from a joint savings account may be separated $50 each.
Example. Taxpayers realized $10,000 net income from jointly held rental property. Taxpayer A
provided material service in the receipt of that income; Taxpayer B provided no service. Taxpayer A
chooses to report 75%, or $7,500 of that income; Taxpayer B will report the $2,500 difference.

Note – The full $10,000 rental income must be reported between the two tax returns.

If I am filing by paper, do I have to complete the whole sample federal return, even the
itemization portion?
No. Just complete the following lines on your sample 2013 federal return:
1040 – line 6 (exemptions); line 7 through line 37 (federal AGI); line 64a (EIC, if applicable)
1040A – line 6 (exemptions); line 7 through line 21 (federal AGI); line 38a (EIC, if applicable)
1040EZ – line 1 through line 4 (federal AGI); line 8a (EIC, if applicable)

However, if you are electronically filing, the software will be able to complete the sample return for
you.

Since I cannot file as married filing jointly, can I file as married filing separately?
No. You are required to file with a filing status of single.

DOR: Same-Sex Marriage Tax Filing Guidance http://www.in.gov/dor/4895.htm

1 of 1 4/2/2014 11:33 AM
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United States District Court 
for the 

Southern District of Indiana 
 

MIDORI FUJII, et al., ) 
 ) 
 Plaintiffs, ) 
 ) 
 vs. ) Cause No:  1:14-cv-404 RLY-TAB 
 ) 
GOVERNOR, STATE OF INDIANA, et. al., ) 
 ) 

Defendants. ) 
 

SUMMONS IN A CIVIL ACTION 

TO:  Commissioner, Indiana State Department of Revenue 
 100 N. Senate Ave., Rm. N-248 
 Indianapolis, IN 46204
 

A lawsuit has been filed against you.  Within 21 days after service of this summons on you (not counting 
the day you received it) C or 60 days if you are the United States or a United States agency, or an officer or 
employee of the United States described in Fed. R. Civ. P. 12 (a)(2) or (3) C you must serve on the plaintiff an 
answer to the attached complaint or a motion under Rule 12 of the Federal Rules of Civil Procedure.  The answer 
or motion must be served on the plaintiff or plaintiff=s attorney, whose name and address are: 
 

Kenneth J. Falk 
ACLU of Indiana 

1031 E. Washington St. 
Indianapolis, IN 46202 

 
If you fail to respond, judgment by default will be entered against you for the relief demanded in the 

complaint.  You also must file your answer or motion with the court. 
 
 
 CLERK OF COURT 
 
 
 
Date:  ______________________ _______________________________________                               
 Signature of Clerk or Deputy Clerk 
 
 
 
 
 
 
 
 
 
 

Case 1:14-cv-00404-RLY-TAB   Document 22-3   Filed 04/03/14   Page 1 of 2 PageID #: 121



Civil Summons (Page 2) 
Civil Action Number: _1:14-cv-404_________________________ 
 

PROOF OF SERVICE 

(this section should not be filed with the court unless required by Fed. R. Civ. P. 4(l)) 
 

 This summons for (name of individual and title, if any) ______________________________________ 

was received by me on (date)__________________. 

I personally served the summons on the individual at (place) __________________________________ 

________________________________________________ on (date) __________________; or 

I left the summons at the individual’s residence or usual place of abode with (name)________________ 

_____________________________________, a person of suitable age and discretion who resides there, 

on (date) __________________,  and mailed a copy to the individual’s last known address; or  

I served the summons on (name of individual) ________________________________________, who is 

designated by law to accept service of process on behalf of (name of organization) _________________ 

________________________________________on (date) __________________; or  

I returned the summons unexecuted because _____________________________________________; or 

Other (specify): 

 

My fees are $ _____________for travel and $_______________for services, for a total of $_______________. 

 

I declare under penalty of perjury that this information is true. 

 

Date: ____________________   __________________________________________________ 
      Server’s Signature 
 
 
      __________________________________________________ 
      Printed name and title 
 
 
      __________________________________________________ 
      Server’s address 

 

Additional information regarding attempted service, etc. 
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