






































mentally retarded the cost of which could be reimbursed under the State plan." 42 UsC
§1396n(c)(1)..
Medzcazd Act Lzmzts Avazlabzlrty of. Home and Communzty-Based Servtces Itis undlsputed

that the Medlcald Act prov1des that a waiver program may hmrt the number of persons to be served

~ under the walver. It further provrdes that warver programs prowde that such mdrvrduals who are

determmed to be l1kely to require the level of care provided in a[n].. 1ntermed1ate care facrhty for
the mentally retarded are informed of the feasible alternatives, zf avazlable under the waiver, at the
choice of such individuals..." 42 U.S.C. §1396n(c)(2)(C)(emphasis added).

Applicable Regulations

Amount, Duration and Scope Regulation. The regulations provide, on. the one hand, that the
serv1ce the State Plan prov1des shall be suffiment in amount, duration a.nd scope to reasonably
achieve its purpose "42 C.F. R. §440 230(b) The regulat1on also provrdes that the State “may place
appr0pr1ate limits on a service based on such cr1ter1a as med1ca1 necessrty or on utlhzat:lon control
procedures."” 42 C.F.R. §440.230(d)

Active Treatment Plan Regulation. The Medicaid Act provisions pertaining to the services
to be provided by ICF/MR’s are enforced by regulations adopted pursuant to the Secretary’s
authority to prescribe standards for such facilities, 42 CF.R. § 483.400. It is in this set of
regulations—addressed not to the States but to ICF/MR’s that wrsh to he eligib.le.for Medicare
funding—where the so-called "active treatment” regulation appears. This regulation is referred to
under Subpart C as a "condition for participation,” meaning that if it is not complied with, the facility
will lose certification for Medicare funding. The standard is set forth in 42 C.F.R. §483.440(a):

(a) Standard: Active Treatment. (1) Each client must receive a continuous
active treatment program, which includes aggressive, consistent
implementation of a program of specialized and generic training, treatment,
health services and related services described in this subpart, that is directed
toward—

(i) The acquisition of the behaviors necessary for the client to

function with as much self determination and independence as
possible; and
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(ii) The prevention or deceleration of regression or loss of current
optimal functional status.

(2) Active treatment does not include services to maintain generally
independent clients who are able to function with little supervision or in the
absence of a continuous treatment program.

Statewideness. The only provision of the regulations that amplifies the "statewideness"
requirement is the provision that a State Plan must provide that it "will be in operation statewide
through a system of local offices, under equitable standards for assistance and administration that
are mandatory throughout the State." 42 C.F.R. §431.50(b).

Reasonable Promptness. There are two regulations dealing with reasonable promptness.
Firstis the requirement for "time standards for determining eligibility" of "ninety days for applicants
who apply for Medicaid on the basis of disability." 42 C.F.R. §435.912(a)(1). The regulation
requires that the standard be met ."excépt in unusual circumstancés,“ which include, "for example,
delays attributable to the applicant or an examining physician.” 42 C.F.R. § 435.912(c)(1). The time
period in question runs "from the date of application to the date the agency mails a notice of
determination." 42 C.F.R. §435 912(b).

~ The second regulation is the only one addressmg the requlrement for actually prov1d1ng
medical assistance: "The agency must— (a) Furnish Medicaid promptly to recipients without any
delay caused by the agerslcy’s.admini.stfatiVe procedures." 42 C.F.R. § 435.930. Thus, the ﬁinety-day
time limitation applies only to eligibility determinations, and not to actually furnishing Medicaid
benefits.
| Comparability Regulation. The regulations provide that the services available to the
categorically needy be "not less in amount, duration and scope than those services available to a
medically needy recipient." 42 C.F.R. §440.240(a) It further provides that the setvices available to
all categorically needy recipients be comparable to one another, and that services available to

recipients in each medically needy group by comparable to one another. 42 C.F.R. §440.240(b).
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ARGUMENT

L Necessity of Statutory Obligation As
Distinguished From Administrative Regulations.

For Illinois ‘to be subject to federal mandatesansmg from the Mgdigaid Act, the requirement
should be plain from the statute itself, since regulations are subject to constant revision and new
obligations. may' -b‘e added mthout Congéd-séidndi‘ “ap;.)rovaln.. Addﬁﬁisﬁ‘ative | agencies may be
authorized by Congress to issue at least two types of regulations. Inferpretive regulations, which
purport to elaborate on and clarify ambiguities in federal statutes, are typically regarded as
persuasive by courts in construing federal statutes unless they do not reflect a reasonable
interpretation of the statutory provision they are construing. Subsfantive regulations, by contrast,
represent a delegation by Congress of authority to legislate on a specific subject, guided by a policy
directive contained in a stétute. '

The court in Harris v. James, 127 F.3d 993, 1006-1007 (11th Cir. 1997) noted that four
justices of the Supreme Court are already on record that "federal rights" enforceable through 42
~ US.C. §1983 cannot derive from valid regulations of either type issued by an administrative
agency, citing Wright v. Rodnoke Redevelopment and Housing Authority, 479 U.S. 418; 437-43 8,
107 S.Ct. 766, 93 L.Ed.2d 781 (1987)(O’Connor, J.)(dissenting opinion). Concluding that the
position expressed in the dissent in that case was not rejected by the majority, the Eleventh Circuit
held that while an interpretive regulation might assist in construction of a statute, the existence of
a federal right enforceable under §1983 must be determined without consulting anything other than
what is contained in the provision adopted by Congress, Harris, 127 F.3d at 1006-1009. See also
Garcia v. Brownsville Housing, 105 F.3d 1053, 1057 (5th Cir. 1997); Smith v. Kirk, 821 F.2d 980,
984 (4th Cir. 1987).
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Il.  The Active Treatment Plan Regulation Does Not
Contain A Clear, Specific Mandate Requiring ICF/MR .-
Placement Wlthm A Reasonable Prox:mlgg of Family

" Plaintiffi have cited no case law to date supporting their contention that the active treatment
plan regulation fequireé that a state ensure thzstf; there are ICE/MR ﬁlécenieﬁts Wlthln sohle
geographic proximity of the fecipieht’s family-residence. ‘Neither the statute nor the regulations

mention any suchrigh, directly o implicitly. Eachis concermed with what happens within the walls
of the ICF/MR facility: treatment focused on skills development and maintenance. _

The absurdity of finding the requirement Plaintiffs seck to impose in this provision is that
it is not even directed towards the State and the State Plan. Rather, it is a standard that must be met
by an ICF/MR to be eligible to receive Medicaid funding. The statute mandates that treatment in
an ICF/MR take p.lace under a Wﬁjitteh plan of care, and it specifically authorizes the Secretary of the
Department of Health and Human Services to establish standards for certification of ICF/MR’s. The
active treatment regulation is simply a condition for participation in the Medicaid program. It
addresses what happens post-placement, not where an individual is to be placed. So the first point
is that the regulation requiring an active treatment plan does not regulate where ICF/MR facilities
muét be located, or what the State, as opposed to an ICF/MR providér, is required to do.

~ The regulations do speak to the role of parents and famﬂy in the ICF/MR. They establish.
a standard for providers to comply with to promote communication between parents, legal guardians
and residents in the ICF/MR. They provide that the facility must "promote participation of parents

~and legal guardians in the proce.ss of providing active treatment unless their participation is
unobtainable or inappropriate.” 42 C.F.R. § 483.420(c)(1) Facilities are required to "promote visits
by indi{fiduals with érelationship to the client (such as famﬁy, close friends, legal guardians and
advocates) at any reasonable hour, without prior notice..." 42 C.F.R. § 483.420(c)(3) They are to
"promote frequent and informal leaves from the facility for visits, trips or vacations..." 42 C.F.R. §
483.420(c)(5) These regulations are also conditions for ICF/MR participation in Medicaid entitled
"Standard: Communication with clients, parents and guardians." 42 C.F.R. § 483.420(c).

These provisions represent all that the Medicaid regulations have to say about the

participation of parents and family members in the treatment of ICF/MR residents. While it may be
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true that geographical proximity of the facility to the family home might in some, Or even many,
instances help ICF/MRs promote more frequent family involvement, the regulations do not say what
Plaintiffs would like them to say: that the State is required to ensure that Medicaid recipients are
placed so that family members are within a certain distance or travel time in order that their

relationship with the Medicaid recipient is made reasonably convenient. So the second point is that

‘the regulations spec1ﬁcally addressed the role family ‘may play in act1ve treatment encourage

frequent communication, but do not mandate geographical proximity. Itis unreasonable to infer any
geographical proximity requirement _ﬁ;qr_n the regutattpne that Plaintiffs rely upon.

The third point is the most basic: Plaintiffs’ argument seeks to tease out of plain language
something that is not there. Whatever merit thére might be in other cases to judicial policymaking

or Simply liberal construction of a statute, it is improper in this case. The relief requested by

__ Plaintiffs must be supported by a requirement that is crystal clear. A requircment that is nowhere

_in the statute, and that must be teased out of a regulatlon cannot satlsfy Plamtlffs burden

. As the court observed in Bumpus v. Clark, 681 F. 2d 679 684 ((9th C1r 1982), "The
Medicaid program is not intended to meet all the medical needs of recipients. Rather, the goal 1:S_ to
provide medical assistance ‘as far as practicable under the conditions in [each] S@?-’." In that case,
the court noted with chagrin that "Plaintiffs are infirm, elderly, and variously afflicted w1th heart
disease, stroke disorders, chronic brain syndrome and other disabilities. They allege that the closure
of Edgefield Manor, and the resulting involuntary transfers and destruction of interpersonal
relationships, will cause irreparable emotional and physical injuries.... One expert has testified that
‘a transfer of the patients at Edgefield [nursing home for the elderly] will quite probably result in the
deaths of a substantial number of those patients.’" 681 F.2d at 683. Nevertheless, the court
concluded that neither the regulation creating the right to a hearing before termination of medical
services nor the regulation mandating "such safeguards as may be necessary to assure that ...services
will be provided in...the best interests of the recipients" meant that the facility could not be closed

or that a hearing was required before it could be closed. 681 F.2d at 683.
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III.  The Statewideness Provision of the Medicaid Act, And
Statewideness Regulations, Do Not Contain A Clear, Specific Mandate

Regumng ICFIMR Placement Within A Reasonable Proxumg of Fgmﬂy
“'The prov151on of the Medlcald Act calhng for state\;nide apphcatlon of the State Plan |

contains no hint that the State must mamtam as P1a1nt1ffs contend an equal geographlcal
distribution of vacancies® across the State, much less a requlrement that the number of vacancies be

such that any Medicaid re01p1ent may readlly be placed ata location w1th1n reasonable geographlcal

S AN RARITT 1A  TET  BY e T S R R AT b ':-}, B8 e B R e

proximity to the family”’. _

It would require clairvojanoé to ﬁnd sucha requirement in the simple statutory command
directing that the State Plan "shall be in effect in all political subdivisions of the State.” Plaintiffs
articulate no clear s__tandard of what the State is required to do. IfIllinois was required to ensure that
facilities are constructed so as to provide adequate ICF/MR vacancies near the families of the
recipients, the statute would have to prescribe some specific method by which State administrators
could determine whether the system of private and public providers was or was not in compliance
with this unstated requirement. Congress cannot be presumed to leave the States with a standard that
varies according to the daily fluctuations in supply and demand for ICF/MR placements. If this had
been somethmg the Medicaid Act 1ntended to ensure, Congress would have required the State to
maintain some kind of geographlcal d1str1but10n of beds within a particular range; pr0v1ded for a
safe harbor against loss of compliance due to demographic shlfts, authorized rate adjustments on a
geographlc basis to create 1ncent1ve for development in under—served areas; and so on.

The requirements would apply beyond ICF/MR’s. All residents of all States would have to

have equal access to all hospital, nursing home, physician and other services. Rural hospitals would

8Plaintiffs’ claim is more than that there must be an equal distribution of ICF/MR facilities or beds.
It would require that the State constantly ensure that vacancies are available; even where the facilities were
perfectly distributed in proportion to the eligible population, the State could be out of compliance under
Plaintiffs’ theory if vacancies were not also proportional.

°The claim asserted by Plaintiffs here is also that there must be enough vacancies so that the
geographical proximity requirement could be satisfied. As such, it goes beyond the statewideness
requirement and would also mandate that the State ensure that facilities exist or are built to satisfy each
Medicaid recipient’s needs. This stands in stark contrast to the language of the statute, which with one
exception not apphcable here (see below) requires the State only to provide "medical assistance," which is
defined as "money."
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have to be more numerous to assure residents in rural areas would have the same access to acute care
services as residents of Chicago and its metropolitan area. As a last resort, the Act would require
the State to build facilities and employ phys1o1ans to assure uniform availability of health care
services throughout the State. There is nothmg at all in the Medicaid Act requiring States to ensure
that providers be available to prov1de the services the program ﬁnances other than the prov151on on
rate levels addressed in the next section of this memorandum.

The Medicaid regulations require only that the Plan be "in operation statewide through a
system of local offices, under equitable staﬁdards for assistance and administration that are
mandatory throughout the State." Loc'all "ofﬁces" II)Iai.nly.‘ refers to administro.tion of the program,

and in this case there is no dispute that the PAS Agencies are located throughout the State, covering

‘_Jeach polltlcal subd1v151on in the State Somethmg S0 basm as where pr0v1ders must be located -

would not be leftto the 1mag1nat10n if Congress 1ntended to cover . Moreover there is no quest1on
that ICF/MR’s are located throughout the State. If the requirement intended was "proportional
geographical distribution of providers," the drafiers of the statute and regulations would not have
expressed so important an obligation in such opaque language.

_ The court has posed the hypothethaI question of whether it would be permissible if all
ICF/MR’S were located south of Springfield. The answer to this question is that Congress did not
consider this to be a problem likely enough to arise that it made sense to establish any standard for
the State. It relied upon the marketplace operation to address this, as is described in the next section.

The Medicaid Act provision requiring the plan to "be in effect in all political subdivisions
of the State and where administered by them, be mandatory upon them" means that the plan must
apply in all political subdivisions, that is, that the Plan covers the same services without regard to
geographical area within the state where the resident lives. The provision addresses the relationship
between the plan and local governments and by its terms provides: (1) that the plan be in effect in
all political subdivisions and (2) that if the local government administers the plan, the plan is
mandatory on the local government. The only thing that is clear from this sentence is that no one
may be found ineligible for Medicaid benefits based on where s/he lives within the state. The
provision ensures that no resident of any political subdivision may be carved out of the coverage of

the Medicaid plan, either directly by a place of residence limitation on eligibility, or indirectly by
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delegating administration to a local agency that is free to ignore the plan. Placing this provision at
the very beginning of the statute suggests a focus on administration and structure, rather than a
standard describing the benefit being provided. . .. . . .. ..

This interpretation is supported by the Supreme Court’s dec_ision in Suter v. Artist M., 503
U.S. 347, 112 S.Ct. 1360, 118 LEd2d 1 (1992). Tn Suter, the plaintiffs argued that they were
entitled to enforce any provision of the Adoption Act in court because of an identical provision in

B that statute "ThlS SCCthl’l states that the state plan shall_:'_‘prowde that the plan shall be n effect in_

all p011t10a1 subd1v131ons of the State and 1f admlmstered by them be mandatory upon them
chectmg this constructlon the Court concluded "we think that ‘in effect’ is. dlrected to the
requirement that the plan apply to all polmcal subdivisions of the State, and is not intended to
otherw1se modify the word ‘plan.”" 503 U.S. at 359, 118 L.Ed.2d at 13.

- By descrlbmg the statewideness obligation as requiring that "the plan apply to all political
- subdivisions of the State," the Couﬁ_spemﬁcal_ly accepted the construction Defendants advocate here.
.By stating. that the words "in effect“ do not otherwise modify the word "plan," the Court rejected any
additional obligation—and that necessarily includes any implied obligation to provide that services

be available on a uniform basis.

o The Eleventh C1rcu1t could not have been more plam in endorsmg thlS constructton m Harrzsl L

h v. James 127 F 3d 993 (1 lth C1r 1997) The Harrzs plalnttffs contended that unless transportatmn )
was provided to and from providers, the plan could not truly be "in effect" in all areas of the State.
This argument was emphatically rejected: "The Court’s conclusion that the ‘shall be in effect’
provision of the Adoption Act requires only that the plan apply to all political subdivisions would
seem to foreclose arguments (such as the plaintiffs’) that attempt to use the ‘shall be in effect’
provisions of other State-plan legislation as a bootstrap for enforcing requirements imposed on such
plans by other statutory provisions." 127 F.3d at 1011. There is no principled difference between
the contention that a plan is not truly "in effect" because providers are so situated that Medicaid
recipients must travel great distances to be placed in ICF/MR’s, and the argument made in Harris
claiming that without a right to transportation, benefits are not "in effect” throughout the State.
The Second Circuit indicated acceptance of this construction as well, plainly articulating it

as the "better analogy," without definitively resolving the issue, in Concourse Rehabilitation &
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Nursing Center, Inc. v. Wing, 150 F.3d 185, 189 (2d Cir. 1998). The court first articulated the
plaintiffs’ view that the statewideness provision contained a substantive component (that the State
Plan provide that it will be "in effect”) and a procedural component (that the plan is in fact "in effect"
and "mandatory if administered by a political subdivision of the State"), and was therefore
enforceable under §1983. But after reviewing what the court stated in Sufer, the court said, "...a
better analogy to Wilder is that the right conferred by Section 1396a(a)(1) has a procedural
component—that the plan must provide that it applies statewide—and a substantive component—that
the plan is in fact applied statewide even if administered by a political subdivision." 150 F.3d at 189.

The remaining decisions pertaining to ‘the. s‘patewideness requirement are District Court
decisions that either predate Suter'® or do not addxéss what Suter has to say about the construction
of "in effect in all political subdivisions of the State," except for Sobky v. Smoley, 855 F.Supp. 1123
(E.D. Cal. 1994). Soblg/ found a statewideness violation where California allowed counties to opt

‘out of covering methadone maintenance services, and all but 12 counties did so. Its discussion of

Suter distinguished the Court’s statements about the "shall be in effect" provision by pointing out
that in Sufer, the Plaintiff was attempting to use the "in effect” language to support enforcement of
adifferent provision of the statute, 855 F.Supp. at 1134 n. 29. But the courtignored the other aspect
of what Suter said about the provision, which was that "in effect" did not modify the word "plan"
other than to express that the plan was to apply to all political subdivisions. Perhaps that is because
in thaf cése, ail but 12 counties of fhe State did not subscribe to the ﬁlethadoﬁe mainfenancé 'pro gram
in issue there, which meant that the Sufer standard was indeed satisfied.

The Sobky court did go on to say that under the statewideness provision, services were to be
provided throughout the State. It relied on a clarifying comment in the statewideness regulation

allowing providers to provide services to limited geographical areas, 855 F.Supp. at 1134-1135. To

Ye.g., Smith v. Vowell, 379 F.Supp. 139 (W.D. Tex. 1974); Clark v. Kinzer, 758 F.Supp. 572 (E.D.
Cal. 1990); Morgan v. Cohen, 665 F.Supp. 1164 (E.D. Pa. 1987); Turner v. Heckler, 573 F.Supp. 867, 873
(S.D. Ohio 1983). These decisions cite and rely on one another, in most instances accepting statewideness
as a basis for the decision along with one or more other provsions. Each traces its conclusions back to Smith,
in which the District Judge described as "preposterous" the proposition that there could be merely rhetorical
conditions within the Medicaid scheme, a proposition that has since become law. Smith articulated and relied
on the same construction of "in effect" that was specifically rejected in Suzer.
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the extent that the decision asserts this negative pregnant analysis proves that State Medicaid
obligations include provision of services, as opposed to funding, it is simply wrong. First, the cited
exceptmn in the regulation does not necessanly 1mply that ensurmg services are avallable statewide
is part of the regulation’s command For mstance 1f a State Plan des1gnates one or more prov1ders
for each specific geographical area and states that a provider who renders services to a recipient
outside its area will not be reimbursed, this part of the regulation ensures that the plan will not found
to lack of statéwideness, so long as 1.:1'.1er“e ié at. least one provider in each area. Sebond, the regulation
says only how the regulation should not be construed, and this does not imply that another
interpretation unsupported by the principal section of the regulatlon is correct At a minimum, the

lobhgatlon cannot be clear if the regulauon does not affirmatlvely state that the other mterpretatmn

is correct.

To the extent that the decision is based on the fact that each county had its own local plan,
and that the majority of those plané omitted an entitlement service, fhe deci.sion is correct. Indeed,
that is precisely what the Second Circuit concluded the case stood for in Concourse Rehabilitation
& Nursing Center, Inc., 150 F. 3d at 189, In this case, the State Plan covering persons with mental
retardation and developmental disabilities is operated through local PAS Agents whose coverage is
not limited, and services are provided in facilities in virtually____f:ye;ry county of the State'!. To the
extent Sobky goes beyond this, the opinions of the Supreme Court in Sufer, of the Eleventh Circuit
in Harris and of the Second Circuit in Concourse Rehabilitation & Nursing Center, Inc. should

govern instead.

. "In addition to Smith v. Yowell, which is addressed in the preceding footnote, the court identified
Carr v. Wilson, 203 F.R.D. 66 (D. Conn. March 30, 2001)(class certification ruling). One of the several
related claims asserted was that the failure to pay dental provider market rates resulted in a violation of 42
U.S.C. §1396a(a)(1) and 42 C.F.R. §431.50(b)(1), "which require that Medicaid covered dental services be
available to Medicaid recipients throughout Connecticut,” 203 F.R.D. at 69. The court in Carr concluded
that its determination was to be made "solely on the allegations of the complaint,"203 F.R.D. at 72 and that
it "may not consider the validity of the plaintiff’s claims." 203 F.R.D. at 69. The only argument concerning
the standing of the individual plaintiffs was a mootness argument. 203 F.R.D. at 76. Because the Carr
decision disclaimed any consideration of whether the claim was actionable, it can tell us nothing at all about
statewideness except that the attorney representing plaintiffs in that case considered the claim to be worth
including along with half a dozen others.
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1IV.  The Medicaid Act’s Only Mandate To States _Concerning Providing
Services, As Opposed To Financing, Is The Requirement To Provide

Market Rates of Payment

_ . If Congress had mtended to requlre States to prov1de servzces as opposed to ﬂnancmg, there '
would be a collectlon of requ1rements in the statute descrlblng what States are required to.do to
ensure that services be avallable, and d1rect1ng that they prov1de the serv1ces themselves if the :
pnvate market falls to do so. No such prov131ons are in the statute. Congress rejected that approach _

in favor of rehance on pnvate market mechanlsms A statute whose prmcrpal purposes and

mandates have to do w1th ﬁnancmg of covered servrces can be expected to rely ona ﬁnanclal dev1ce 7

s g e

| to ensure that those serv1ces are avallable The Medlcald Act prowdes that payments for Medlcald: _
services must be 'sufficient to enhst enough providers so that. care and services are available under
the plan at least to the extent that such care and services are avarlable to the general populatron in
the geograp}uc area," 42U.S. C §1396a(a)(30) 12 o

1t was within the province of Congress to determme that the private market is superior to
state control over ICF/MR and other providers as a mechanism for ensuring that there are adequate
providers. Providers of [CF/MR services have sound reasons for not developing new facilities, and
to presurne that the market has operated in an irrational fashion would be .folly.. Plaintiffs may find
fault with how the private marketplace has distributed the facilities and vacancies, but that is a
quarrel with the statute and cannot form the basis for relief in this court.

V. The " Amount, Duration and Scope' Requirement Is Not
A Clear, Specific Mandate Requiring ICF/MR Placement

Within An Unspecified Close Proximity to Family

The court has mentioned the "medical necessity" standard in passing, and Defendants have
reminded the court of Alexander v. Choate, 469 U.S. 287, 105 S. Ct.. 712 (1984). Although

2As noted in HCMF Corp. v. Gilmore, 26 F.Supp. 873, 876 (W.D. Va. 1998), this portion of the
statute has been revised since it was held to be enforceable by private suit in Wilder. The provision was not
entirely repealed; the specific federal requirements for calculating rates were turned over to the States, which

had the effect of establishing sovereign immunity over disputes by providers against States relating to the
rates, 26 F.Supp.2d at 878-880.. :
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| Piﬁiﬁtiffs h:ai\}e ;iéither.cit;:‘d‘ nor xﬁade reférerice.to. the ‘"amoﬁr.lt,-dﬁ.ration and séope" régﬁlétioﬁ, it
requires attention here.

In Alexander v. Choate, 469 U.S. 287, 105 S.Ct. 712, 83 L.Ed.2d 661 (1985), the Court
confronted a challenge based on handicap discrimination to Tennessee’s decision to limit Medicaid
payment for .hospital stays to fourteen days. Plaintiffs presented evidence that persons with
handicaps have longer hospital stays, and contended that the Plan could not lawfully impose such
a hmltatlon In rejecting both a claim of discrimination through "denial of meamngful access' and
a dlsparate 1mpact argument that saving money through shorter hospltal stays necessarily imposes
disadvantages on persons with handlcapped, the Court looked to the basic structure and purpose of
the Act:

...Medicaid programs do not guarantee that each recipient will receive that -
level of health care precisely tailored to his or her particular needs. Instead,
the benefit provided through Medicaid is a particular package of health care .
services, such as 14 days of inpatient coverage. That package of services has
the general aim of assuring that individuals will receive necessary medical
care, but the benefit provided remains the individual services offered—not
‘adequate health care.’

..The Act gives the States substantial discretion to choose the proper mix of
amount, scope and duration limitations on coverage, as long as care and
services are provided in ‘the best interests of the recipients.’

Alexander v. Choate, 469 U.S. at 303, 83 L.EEd.2d at 673.

The package of Medicaid funded free ICF/MR services made available to Illinois residents is
necessarily limited to those facilities that the private marketplace has established. The Plan serves
thousands of persons, and according to Plaintiffs’ calculations, fully one-third of them are in the
nine-county northern Illinois area. While new entrants to the system are confronted with more
vacancies at downstate facilities than in the nine-county area, this does not mean that the package
of ICF/MR services represent a legally inadequate benefit,

In Kingv. Sullivan, 776 F.Supp. 645 (D. R.I. 1991), a case with significant similarities to this
one, the plaintiffs claimed that the State did not expend sufficient funds on community residential
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services. Plaintiffs in that case had been offered the opportunity for placement in a large state-
operated ICF/MR, but claimed the right to placement in "community-based," group home ICF/MR
facilities. The court concluded that it was proper for the State to limit access to such seftings to
persons in "emergency" situations, ju.s‘.c as I.ll.inois'- limits CILA group home placement to community
emergencies and other priority populations. Rejecting this claim, the court held that Medicaid only
mandates that "any medical assistance service provided be adequate to reasonably achieve the
purposes of the medical assistance service that the state offers in its State Plan." King, 776 F.Supp.
at 652. The court went on to point out that "When a State obligates itself to providing Medicaid
services...the state need not meet its obligétibns perfectly A serv1cels sufficientin amount, duration
~ and scope if itadequately meets the needs of most individuals eligible for Medicaid assistance to pay
for that serviég. [citations omifted]" Rea_sona.lble pro_mluatness”c.iid not require i)rovision of one
particulér type of ICF/MR, 776 F.Supp. ét 651-652, nor did the "amount, duration and scope
regulation, 776 F.Supp. at 652-653. Plaintiffs’ comparability argument was rejected because a
carefui reading of the statute showed that "nothing in the statute prohibits a state from offering
different services to persons in different categories of medical need or with different degrees of
medical necessity." 776 F.Supp. at 654. A claim of inadequate funding failed because plaintiffs
_could not identify any ICF/MR providers who refused to serve Medicaid recipients, 776 F.Supp. at
655. Finally, the court rejected a "freedom of choice" argument, saying: "By dema_nding é literal
‘choice’ of ICF-MRs, Plaintiffs are essentially asking this Court to compel Rhode Island to expand
its State Plan so that vacancies always exist to give applicants a selection among several different
facilities. Such a ruling would go well beyond the requirements of the Medicaid statute, both in
letter and in spirit. Rhode Island’s treasury is not limitless, as the Medicaid Act emphatically
recognizes." 776 F.Supp. at 656-657.

The holding of King was recently supported by the Second Circuit in CERCPAC v. Health
and Hospitals Corporation, 147 F.3d 165 (2nd Cir. 1998). In that case, the complaint asserted that
a municipal agency’s closing of a specialized health care facility would eliminate or reduce some
services needed by disabled children and would inconveniently relocate other services that those

children required. The court addressed the right to equal access of services, and citing 4Alexander
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v. Choate, held that there was no guatantee of any perticular leveI of n1edtcel.care.fot disebl.ed
persons, and no assurance of malntenance of service prev1ously prov1ded _

In Cherry 12 Tompkzns 1995 w. L 502403 S.D. Oth) the defenda.nt State of Oth changed
the level of care criteria set forth in the Ohio Adrmmstratwe_ Code to deterr_mne 1f individuals
qualified for nursing facility setvices for Ohio’s home and community based services, or for nursing
‘facﬂlty serv1ces dur1ng pre—adm1551on screemng The plamtlffs clalmed that the amended Ievel of

AT R e i e

care crlterla v101ated the amount duratlon and scope prov131ons set forth in 42 C F R § 440 23 O(c)
R RS e R T R S P B s .

restnctmg the scope of necessary med1cal services based on plalntlff’ s dlagnoses type of 111ness and
conditions. The court rej ected this clalrn and held “The Medicaid Act leaves such fiscal related
policy decisions to defendant as long as they are reasonable and in the best 1nterests of Medicaid
recipients. Plaintiffs did not demonstrate either unreasonableness in the amended criteria or that the
amended criteria failed to meet the best interests of the Ohio Medicaid applicants and recipients as
a whole."
~ InDoev. Bush, 261 F. 3d 1037 (11th Cir. 2001), the court con31dered not only the amount,
| duratlon and scope regulation but various other regulations under the Medicaid Act, some of which
are relevant here and concluded: "What all of those statutory provisions and regulations mean is that
the defendants were free to limit the provision of ICF/DD services to only those applicants for whom
ICF/DD .services vyete deeme.cyi medically necessary The Medicaid Act and regulations permit a
state to define medical necessity in a way tailored to the requlrements of its own Medicaid program
Plaintiffs’ argument that they are entitled to be placed in an ICF/MR which is geographically
convenient to the family home is much weaker than the claims asserted by the plaintiffs in the
various cases cited herein. Plaintiffs’ claim ignores the State’s wide discretion to administer
Medicaid in a manner that is fiscally responsible and in the best interests of Medicaid recipients as
awhole. The State is faced with limited resources with which to fund services offered by providers
under the Medicaid program. Plaintiffs’ theory and argument, if supported, would allow recipients
of Medicaid throughout the State to demand a certain level and placement of services which would
require allocation of funds under the Program that should be left to the Executive and Legislative

branches of the State.
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Thus, even if Plaintiffs are correct that the Medicaid recipient’s "well-being" and skill
development/maintenance are best served where the family is close by, even if they are correct that
the treatment is not as optimal where that is not the case, and even if they are correct that abuse and
neglect are more effectively monitored when the family is nearby," Illinois is not required to meet
any particular "geographical proximity" standard. Certainly it cannot be said in light of the
discretion the Act confers on States that Illinois waé bn notice of such a requirement when the
Medicaid Plan was adopted.

In this case, the Plaintiffs do not challenge a specific, explicit limitation contained in the
Illinois Medicaid Plan, but seek to make out a de facto proviston that they claim fails to comply with
the Act. They describe the unarticulated provision in the negative: "individuals in the nine-county
area will not receive ICF/MR placements in close geographical proximity to their existing family
homes.;' But in light of the affirmative right of the State to place limits on the services to be
provided, an explicit statement in the State Plan that "ICF/MR services may be provided anywhere
in the state without regard to geographical proximity to the previous family home" would be
permitted under this line of decisions.

VI. The Reasonable Promptness Provisions of the Act and Regulations Do
Not Amount To A Clear, Specific Mandate Requiring ICF/MR
Placement Within A Reasonable Proximity of Family

Réaéonablérpfompthésé 1son1y an iégue if one assumesthatfamﬂy convenience in .I'CF/MR'
placement is an entitlement . Plaintiffs’ argument that there are insufficient ICF/MR vacancies to
serve persons in the nine-county northern Illinois area because the ICF/MR vacancies are
concentrated in southern Illinois effectively concedes that there are sufﬁcient vacancies statewide
to accommodate all persons seeking such placements. Plaintiffs’ evidence does not support a claim

that there are not enough ICF/MR beds in the State as a whole.

BThere are a host of other provisions within the Act and Regulations designed to prevent abuse and
neglect, 42 C.F.R. §483.420(a)-(d) (Conditions of Participation for ICF/MR: Client Protection).Other than
general statements, Plaintiffs provide no specific proof that these measures are inadequate where they are
not supplemented by an increased level of family involvement resulting from close geographical proximity.
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The reasonable promptness regulation does not say what Plaintiffs have repeatedly asserted
that it says. _There is no mandate, ei_the_r in the statute or the regnlati“ons, requrrmg t_hat pIacernents _ i
be made within any defined period of time. The Act speaks of permitting everyone to apply for

assistance and provides that such.assistance “shall he provided with reasonable promptness to all

ehgrble 1nd1v1duals Plarntrffs seek to alter the meanrng of "assrstance from ﬁnancrng to the actual o

provision of services. Thrs 1S not what the Act says however _There is no contentron in this case,

that approval for ﬁmdln : ha S not been pro

holdup isin selectron of a surtable facﬂrty, not in approval of payment

_mptIy to persons seekrng such approvaI Any S

The reguIatrons expand thrs requlrement beyond what the Act provides, but the resultisthe

same. There are two regulations. The first mandates eligibility determinations within a fixed time
| period of ninety days, andprovides for.exceptions where theldelay is caused by the applicant or
treating physician, 42 C.F.R. §435.922. Plaintiffs have made no showing of undue delay in
approving applrcations for Medicaid eligibility. The evidence shows, moreover, that because the
PAS agents assist Medicaid applicants to locate services from the very start of the process, no
cognizable harm would occur from a delay in providing approval.

The second requirement 1s that the agency’s procedures not delay furnishing of Medrcald

_ The regulatron obvrously refers to fundmg approval but even 1f it was construed to apply to the

| prov1s1on of the servrces of an ICF/MR there is no contentron that any delay in provrdrng such

~ services is attributable to admrmstratrve delay by the PAS Agent. The Plaintiffs generally prarse the

PAS Agents for their responsiveness, and counsel blames not the efficiency of the PAS Agents, but

an :al_leg_e_d shortage of ICF/MR beds, for the fact that Plaintiffs and the supposed members of the
putative class have not been placed in ICF/MR’’s.

VII. There Is No Right Under the Medicaid Act To Community Based

Services Or Any Limit On The Size of an ICF/MR To Be Provided

Plaintiffs have asserted that services in a small ICF/MR are virtually identical to those

provided in a CILA. Defendants have vigorously disputed this contention because it is simply

untrue, and because their effort to transition the delivery system from a primarily institutional system

relying on large State operated developmental centers and ICF/DD facilities of varying sizes to a

system emphasizing home and community based services is under attack by Plaintiffs. Plaintiffs’
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argument seems mainly to be that persons seeking CILA services should be included by the court
as also seeklng services in an ICF/MR. 14
- The Medicaid Act spec:1fica11y uses the express1on "institution" with reference to all
ICF/MR’s 42 U S. C §1396d(d), and spec1ﬁcally references "commun1ty based serv1ces" only in
the context of waiver services, which 1ncIude CILA as an alternative to treatment in an ICF/MR, 42
USC §1396n(c)(1). The ev1dence w111 show that these d1st1nct10ns are not Just a matter of statutory
nomenclatire. - e ety et e e
_ ‘What is si gmﬁcant is that nowhere in any part of the Medicaid Act or regulations is there
anything suggestlng that thereisa dlstlnctlon among ICF/MR’S based on size. There is nothing that
Plalntlffs have offered to the court that would provrde any clear and speclfic standa.rd for
determlmng the s1ze of the ICF/MR in whlch an individual is entltled to be placed Insofar as
B -.‘Plalntlffs are clalmlng that they have a rlght to a part1cular 31ze of ICF/MR because sklllsl B
development/mamtenance w1ll be supenor or because it will beneﬁt thelr well—bemg, this is not'
only contradicted by their own ev1dence, it suffers from the same deﬁmency astheir arguments about
proximity to family.
Conclusion .
The Plaintiffs have artlculated two claimsin support of their effort to force Ilhnors to prov1de
.thern w1th ICF /MR placements w1th1n close geographlcal proxnnlty of the1r farmly homes actlve
N treatment and Statew1deness They appear to assert arlght to an ICF/MR of some umdentlﬁed small
size. The legal grounds on which they rely do not give rise to federal rights because each relies on
a syllogism rather than on a specific command in the positive law, and none of the critical factors
affecting the outcome in the Supreme Court cases on this subject suggests that such a legal right
exists. The necessity for a clear mandate is made more urgent by the fact that recognition of a right
effectively abrogates sovereign immunity. |
If one simply looks to the Medicaid Act itself, or even to the regulations, this is plain. The

active treatment regulation is directed to providers, not States, and addresses what is to happen after,

"“This may also represent an effort by Plaintiffs to justify the isolated, but apparently improper
imposition of a facility size requirement by Ms. Prunier-King in her handling of the Wilsman request for
services.
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not before, a placement. The regulations call for ICF/MR’s to facilitate family communication and
involvement, but do not call for facilities to be near to the family. If that obligation was intended,
it would have been expressly stated. The statewideness mandate as Plaintiffs assert it is equally
absurd, and would turn the entire health care system upside down, requiring massive State
intervention in the private market, if one accepted Plaintiffs’ theory that the State was responsible
for ensuring that the market provided a selection of ICF/MR vacancies close to home for every
person with mental retardation or a developmental disability. The Supreme Court and two Courts
of Appeal havé_ recently addressed the correct interpretation of the "statewideness" requirement, and
each has rejected the construction of that prdviéion on which Plaintiffs rély.

As a statute based on the expenditure of pubic funds to accomplish social objectives, the
Medicaid Act also relies on i:narkéf forces to ensure that theré are adequafe providers. This is why
the statute does not contain any provisions dealing with this important subject that give rise to aright
to a nearby ICF/MR placement. The statute, rather, provides the State with broad discretion to
define what package of beneﬁts it will provide, and requires only that the package be designed to
benefit the _benéﬁci_aries of the program as a whole. It is within the discretion of thé State officials
charged with administration of the Illinois Medicaid Plan to seek to increase the number of true
community residential placements, CILA’s, and to limit access to that service, at least for the
immediate future, to persons with no home or community based alternative. Even if, as Plaintiffs
claim, individuals outside that 'category who insist on receiving a residential placement may be
inconvenienced by having to select a distant ICF/MR,; and even if the placement is less beneficial,
they are able to receive that service, and that is all that the Medicaid Act demands of the Illinois
State Plan. Even ifthe de facto approach Plaintiffs advocate could be employed here, the provision
they would inject into the Tllinois Medicaid Plan would be perfectly permls31ble

The court’s function here is limited to following the law. In so doing, it will enable the
officials charged with responsibility for the Illinois Medicaid Plan covering persons with mental
retardation and developmental dlsab111t1es to exercise their responsibilities with the interests of the
entire population of such persons in mind, rather than devotmg resources to constructing new |
facilities that will be obsolete before they are completed and that the putative class members and

those who represent their interests have always opposed. Plaintiffs’ expert, Dr. Braddock, praised
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Ms. Wright for her courage and leadership even as he said that leadership was what was restfaining
Hlinois from improving its system. The law commands that she be permitted to perform that role

without interference.

Dated: January 11, 2001.
Respectfully submitted,

 HINSHAW & CULBERTSON

‘By://%%//// Wg"*‘-

~One of the attorneys for the Defendants

J. William Roberts

‘Michael J. Leech
Steven M. Puiszis :
HINSHAW & CULBERTSON
222 N. LaSalle Street, Suite 300
Chicago, IL. 60601-1081
(312) 704-3000
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