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court has ever held that the Fourth Amendment warrant requirement 

applies to cases involving foreign powers or agents of foreign 

powers. See In Re Sealed Case, 310 F.3d 717, 742 (FISA Ct. Rev. 

2002); H.R. Rep. No. 95-1283(I), at 17-21 (1978). Given the 

unique constitutional and statutory context of FISA pen register 

orders, the canon of constitutional avoidance does not counsel 

against the government's interpretation, and does not require the 

Court to conclude that the Congress intended to prevent the 
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The government submits that the scheme adopted by Congress 

I which allows the 

I The 

touchstone for review of government action under the Fourth 

Amendment is whether a search is "reasonable." See, �~�'� 

Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 652 (1995); In Re 

Sealed Case, 310 F.3d at 737, 742, 746 (emphasizing 

reasonableness as critical factor in reviewing constitutionality 
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of FISA) . (U) 

Reasonableness, in this context, must be assessed under a 

general balancing approach, "by assessing, on the one hand, the 

degree to which it intrudes upon an individual's privacy and, on 

the other, the degree to which it is needed for the promotion of 

legitimate government interests." United States v. Knights, 534 

U.S. 112, 118-19 (2001) (quoting Wyoming v. Houghton, 526 U.S. 

295, 300 (1999)). As recently observed by the Foreign 

Intelligence Surveillance Court of Review,! 
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Respectfully submitted, 

David S. Kris 
Assistant Attorney General for National Security 

Off ice of Intelligence 
National Security Division 
United States Department of Justice 
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