Case 2:06-cv-02461-DMC-MF  Document 2 Filed 06/05/2006 Page 1 of 5

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ole = Te
DAREEN E. RICHARDSON, =t al.,
Clvil Actien No. . ‘ fDMC)

Plaintiffs, '

7. : QPINION
MOREIS COUNTY CORRECTIONAL
FACILITY, et al., .

Nefondants. t

Appearances:

Plaintiffs, pro se
Darren E. Richardson

Terigque Jones

Omar Thomas

Kenneth Daniels

Jose Rodrigues

Morrls County Correctional Facillity
43 John Straoct

Morristown, NJ 07960-4237

CAVANAUGH, District Judge:

Darren B. RBichardson, Terigue Jones, Omar Thomas, Kenneth
Daniels, and Jose Rodrigucz, inmates of Morris County
Correctional Facilily in Merristown, New Jersey, have submitted
this Complaint under 42 U.3.C. § 1983 and have asked Lhe Court to

allow Lhem to proceed in forma pauperis under 28 U.B.C. § 19157

This recguires the Courl to determine whobher Fed.R.Civ.E. 20

' An application to proceed in forma pauporis was submilted

by Plaintiff Darren E. Richardson, anly.
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authorizes the joinder of these claims and slaintiffs and, if s,
2

how to assess the filing fee required under 28 U.5.C. § 1915(b).

I. FACTUAT, BACEGROUND

Plainliffs assert a series of claims challenging cell
scarches and strip searches conducted on prisoners in Pre-hearing
Detention or Disciplinary Detention, no Saturday mail services,
the law library, the adequacy of vegetarian meal trays, and the
footwear provided Lo prisoners.

IT. ANALYSTS

it e 28 seclion 191% governs proceedings in forma DaAupRer S

and imposcs special limitations with respecl to in forma pauperis

actions brought by prisoners. Rule 20 govorns permissive joinder
of parties and provides, in pertinent part, that “lalll persons
may join in one action as plaintiffs it they assert any right to
relief jointly, severally, or in the alternative in respect of or
arising out of the same transaction, ctcurrcnce, or gsaeries of
trdansactions or ocourrencces and if any queslion of law or fact
common to all these persons will arise in the action.”

Two Circnit Courls of aAppeals have analyzed Lhe

interrelationship of & 1915 and Rule 20. In Hubbard v. llaley,

262 F.3d 1194 (11th Cir. 2001), cert. denicd, 534 0.5, 1136

(2002), the Court of Appeals for the Rloventh Circult concluded

that the language of § 1915(h) (1), Lhat “theo prisener shall he

roguired to pay the full amount of a filing fee,” requires each
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prisoner to bring a separale suit and, to the extent that
statutory language actually conflicts with Rule 20, the statute
repeals the rule.

The Court of Bppeals for the Seventh Circuit, however, found
no irreconcilable conflict between % 1915(b) (1) and Rule Z0 and
held that district courts must accept complaints [iled by
multiple prisoncrs if the criteria of permissive joinder are

satisfied. Boriboune v. Berge, 391 I'.3d 852 (7th Cir. 2004).

Nevertheless, the Seventh Circuil held thal each prisoner joining
in a multiple-prisoner civil aclion must pay the full liling fee
in order to comply with the clear language of § 19153(b) (1) and to
satisfy the financial incentive of the statute to deter frivolous
prisoncr actions. 391 F.3d at 855-56.

Whether or not there is an inherent contlict between
5 1915 (b) and Rule 20, at least Lwo district courts have found
that the impracticalities inherent in multiple-priscner
litigation militale against tho permissive joinder allowed by

Rule 20. Ses Wasko v, Allen County Jail, 2006 WL 4978956

(N.D.Ind. 2006); Swenson v. MagDonald, 2006 WL 240233 (D. Mont.

2006} . Among the difficullies noted by these courts are the need
for each plaintifl to sign the pleadings, and the consequeont
raossibilities that documents may be changed as they are

circulated or that prisconcrs may seek Lo compel prison

authoritics to permit thom to gather to discuss the joint
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litigation. These two district courts have also noted that jail
populations are notably transitory, making joint litigation
difficult. A final consideration for the District Court for the
District of Montana was the possibiiiby that “coercion, subtle or
not, frequently plays a role in relations between inmates.”
Swenson, 2006 WL 240233, *4.

This Court finds the reasoning ol these district couris
persuasive. Priseners arc not in the same situation as non-
prisoner joint plaintiffs; prisoners’ circumstances make joint
litigation exceptionslly difficult.

In addition, Plaintiffs here have asserted claims that
require individualized screening pursuant Lo 28 U.5.C.

& 1915(e) (2). TFor example, Plaintiffs challenge the failure to
post a law library schedule and to provide adequate access to
federal case law. The Court construes this as an attempt to
state a claim for viclation ¢f the right of access to the courts.
To state such a claim, howewver, a prisoner must show that prison
officials caused him past or imminent “aclual injury.” See Lewis

v. Cascv, 518 U.5. 343, 348-5%5 and n.3 (189%96); Dliver v. Fauver,

118 F.3d 175, 177-78 (3d ¢ir. 19%9/). Thus, =ach prisoner must
allege injury to him in order to state a claim. Joinder of their
claims, howcver, would permit all Plaintiffs to avoid the risk of

a “strike” under § 1915(g) 1f even one Plaintiff states a clalm,

because % 1%15{(g) imposes a strike only if the oplire agtion is
& F Y
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dismissed. For all of Lhe foregoing reasons, Jjoinder is not
appropriate,

Rule 21 provides Lhat “[plarties may bo dropped [from a
case] ... on such terms as are just.” It would not be just
merely to dismiss all but the lead Plaintiff from this casc.
Instead, Uthis Court will direcht tThe Clerk to open & separate case
for each of the other Plaintiffs in this action. Each of the
Plaintiffs will be granted leave to file an amended complaint
asserting his individual claims.

Nothing in Lhis Opinion should be construed as precluding
any or all of the Plaintiffs from cooperating to the extent thatl
they are able or as preventing consclidalion of these cases for
trial if that becomes appropriate at a laler date.

III. CONCLUSTON

For the reasons set forth herein, this Court finds that

joinder of Plaintififs’ claims under Rule 20 is not suitable. An

appropriate Order follows.

S/ Dennis M. Cavanaugh
Dennis M. Cavanauglh
United States District Judge

Dated: 5/31/06

wn




