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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
VALDOSTA DIVISION

OLAMIDE KOLADE ADEBAYO K.
ABIALA, on behalf of himself and those
similarly situated,
Plaintiff-Petitioner,
v.
Case No. 7:19‐cv‐00082‐HL
HON. HUGH LAWSON

WILLIAM BARR, Attorney General of the
United States, JAMES MCHENRY, Director
of the Executive Office of Immigration
Review, KEVIN MCALEENAN, Acting
Secretary of the Department of Homeland
Security, MATTHEW ALBENCE, Acting
Director of U.S. Immigration and Customs
Enforcement (ICE), SEAN GALLAGHER,
Director of the ICE Atlanta Field Office,
DAVID PAULK, Warden of Irwin County
Detention Center, and MICHAEL
DONAHUE, Warden of Stewart Detention
Center, in their official capacities only,

AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE
RELIEF AND HABEAS PETITION

CLASS ACTION

Defendants-Respondents.

PRELIMINARY STATEMENT
1.

The federal government detains thousands of people each month, including asylum

seekers, lawful permanent residents, and victims of human trafficking, in two immigration prisons
in the Middle District of Georgia: the Irwin County Detention Center and Stewart Detention
Center. The government has charged these individuals with violations of civil immigration law
and is detaining them pending deportation proceedings. This detention is civil, and not criminal,
in nature.
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2.

Many of these individuals are currently jailed solely because they are poor. Federal

immigration officials have determined that certain individuals can safely be released on cash bond,
because they are neither dangerous nor enough of a flight risk to warrant detention. But the officials
refuse to take into account individuals’ ability to pay when they set bond, and as a result, many
individuals remain detained, simply because they cannot afford to pay that bond.
3.

Plaintiff Olamide Kolade Adebayo K. Abiala was born in the Republic of Benin

and moved to the United States ten years ago on a student visa. He is married to a U.S. citizen and
has two young U.S. citizen children. An immigration judge has determined that he is eligible for
bond and is neither a danger to the community nor a flight risk. However, Mr. Abiala remains
detained in Irwin County Detention Center under the Immigration and Nationality Act (“INA”), 8
U.S.C. § 1226(a), on a $15,000 bond that he cannot afford to pay, because the immigration judge
set his bond amount without considering his ability to pay or financial circumstances. As a result,
he is unable to support his family and is severely limited in his ability to assist with litigating his
deportation case.
4.

This class action challenges Defendants’ policies and practices of setting

unaffordable bonds for immigrants detained at Irwin County Detention Center (“Irwin”) and
Stewart Detention Center (“Stewart”), in violation of the Fifth Amendment’s guarantees of due
process and equal protection, and the Immigration and Nationality Act. As a matter of policy and
practice, when setting bond, federal immigration officials are not required to and do not take into
account individual financial circumstances or ability to pay. And these officials consistently fail
to release individuals on their own recognizance or to impose alternative non-monetary conditions,
such as electronic monitoring or in-person reporting requirements, even where these conditions
are equally if not more effective at ensuring that individuals appear for future hearings. As a result,

2

Case 7:19-cv-00082-HL Document 33 Filed 08/02/19 Page 3 of 30

bond is set beyond what many people who have already been found eligible for release can pay,
causing them to remain in detention for months or even years as they await the resolution of their
immigration cases.
5.

Because of Defendants’ policies and practices, indigent detainees suffer severe and

disproportionate consequences that detainees with greater financial means do not. They are
separated from their children and partners, prevented from seeking and maintaining employment,
deprived of adequate medical care, and forced to endure harsh living conditions. Further, whether
the person is able to afford her bond can be the deciding factor for whether she is ultimately
deported from the United States. Meaningful representation greatly improves the chance of
obtaining relief in a person’s immigration case, yet people in detention are far less likely to find
attorney representation as compared to non-detained individuals. These individuals cannot gather
evidence in support of their immigration cases or otherwise help to develop their claims for relief.
And even when people who are detained are able to retain counsel, they face significant obstacles
to meeting and conferring with their lawyers because of their detention.
6.

On behalf of himself and all others similarly situated, Plaintiff seeks declaratory

and injunctive relief prohibiting Defendants from detaining people on a monetary bond without an
inquiry into and findings concerning the individual’s present ability to pay, and without a
determination that conditional parole or alternative non-monetary conditions of release would not
suffice to ensure the individual’s future appearance. This Court’s intervention is needed to ensure
that Plaintiff and the proposed class members are not deprived of their fundamental constitutional
right to liberty based on their poverty alone.
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JURISDICTION AND VENUE
7.

The Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 (federal

question), 28 U.S.C. § 1651 (All Writs Act), 28 U.S.C. §§ 2201-2202 (Declaratory Judgment Act),
and 28 U.S.C. § 2241 (habeas corpus). Defendants have waived sovereign immunity pursuant to
5 U.S.C. § 702.
8.

Venue is proper in this Court under 28 U.S.C. § 1391(b)(2) because a substantial

part of the events and omissions giving rise to this action occurred in this District and Division.
PARTIES
9.

Plaintiff-Petitioner Olamide Kolade Adebayo K. Abiala is currently detained by

U.S. Immigration and Customs Enforcement (ICE) at the Irwin County Detention Center in Ocilla,
Georgia, pending his immigration removal proceedings.
10.

Defendant-Respondent William Barr is sued in his official capacity as the Attorney

General of the United States. Defendant Barr is the most senior official in the U.S. Department of
Justice (DOJ), and has the authority to interpret the immigration laws and adjudicate custody
hearings for individuals in detention, including those concerning bond determinations. He
delegates this responsibility to the Executive Office for Immigration Review (EOIR), which is an
office within DOJ that is responsible for adjudicating all immigration cases in the United States.
EOIR is composed of numerous immigration judges sitting in immigration courts, as well as a
Board of Immigration Appeals (BIA) that hears appeals from the immigration courts.
11.

Defendant-Respondent James McHenry is sued in his official capacity as the

Director of EOIR, the agency within DOJ that is responsible for adjudicating immigration cases
through the immigration courts and the BIA.
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12.

Defendant-Respondent Kevin McAleenan is sued in his official capacity as the

Acting Secretary of the Department of Homeland Security (DHS). In this capacity, he directs and
oversees each of the component agencies within DHS, including ICE, and has ultimate authority
over all policies, procedures, and practices relating to ICE detention facilities, including those
concerning bond determinations. He is ultimately responsible for ensuring that all individuals held
in ICE custody are detained in accordance with the Constitution and all relevant laws.
13.

Defendant-Respondent Matthew Albence is sued in his official capacity as the

Acting Director of ICE. In this capacity, he oversees the enforcement of the nation’s immigration
laws and directs the administration of ICE’s detention policies and operations, including those
concerning bond determinations.
14.

Defendant-Respondent Sean Gallagher is sued in his official capacity as the

Director of the ICE Atlanta Field Office. In this capacity, he is responsible for the policies,
procedures, and practices relating to the detention of immigrants, including those concerning bond
determinations, in the Atlanta District. The Atlanta District covers detention facilities in Georgia,
North Carolina, and South Carolina, including the Irwin County Detention Center and Stewart
Detention Center. Defendant Gallagher has custody of Plaintiff and others similarly situated.
15.

Defendant-Respondent David Paulk is sued in his official capacity as the Warden

of the Irwin County Detention Center. In this capacity, Defendant Bickham has custody of Plaintiff
and others similarly situated.
16.

Defendant-Respondent Michael Donahue is sued in his official capacity as the

Warden of the Stewart Detention Center. In this capacity, Defendant Donahue has custody of
putative class members.
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LEGAL BACKGROUND
17.

The Immigration and Nationality Act (INA), 8 U.S.C. § 1226(a), authorizes the

Attorney General to release individuals from immigration detention while their civil removal cases
remain pending.
18.

Specifically, § 1226(a) provides that, “pending a decision on whether the alien is to

be removed from the United States, . . . the Attorney General-(1) may continue to detain the arrested alien; and
(2) may release the alien on-(A) bond of at least $1,500 with security approved by, and containing conditions
prescribed by, the Attorney General; or
(B) conditional parole . . . .”
8 U.S.C. § 1226(a).
19.

Under the INA and federal regulations, an ICE officer makes the initial custody

determination as to whether a person detained under § 1226(a) should be released, and if so,
whether on bond, conditional parole,1 or other conditions of release. See 8 C.F.R. § 1236.1(c).
20.

The individual may seek review of the ICE custody determination by applying for

a custody redetermination—commonly known as a “bond hearing”—before an immigration judge.
The immigration judge is authorized “to detain the alien in custody, release the alien, and
determine the amount of bond, if any, under which the respondent may be released.” Id. §§
1236.1(d)(1), 1003.19. The individual may then appeal the immigration judge’s decision to the
Board of Immigration Appeals (BIA). Id. §§ 1236.1(d)(3), 1003.19(f).

1

Release on “conditional parole” pursuant to § 1226(a)(2)(B) is effectively the same as release on personal
recognizance. See Preap v. Johnson, 303 F.R.D. 566, 574 (N.D. Cal. 2014); Rivera v. Holder, 307 F.R.D. 539, 543
(W.D. Wash. 2015).
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21.

After the bond hearing before the immigration judge, a request for a subsequent

bond redetermination will “be considered only upon a showing that the alien’s circumstances have
changed materially since the prior bond redetermination.” Id. § 1003.19(e).
22.

To obtain an order of release from detention by ICE or the immigration judge, the

individual “must demonstrate . . . that such release would not pose a danger to property or persons,
and that the [individual] is likely to appear for any future proceeding.” Id. § 1236.1(c)(8); see
Matter of Guerra, 24 I. & N. Dec. 37, 38-40 (B.I.A. 2006).
23.

The BIA has held that an immigration judge “has broad discretion in deciding the

factors that he or she may consider in custody redeterminations.” Guerra, 24 I. & N. Dec. at 40.
STATEMENT OF FACTS
Defendants’ Policies and Practices of Setting Unaffordable Bond for Civil Immigration
Detainees in the Middle District of Georgia.
24.

As a matter of policy and practice, immigration judges and ICE officers in the

Middle District of Georgia are not required to and do not consider an individual’s financial
circumstances or ability to pay when setting bond amounts pursuant to 8 U.S.C. § 1226(a).
25.

There is no requirement that ICE or immigration judges consider an individual’s

ability to pay when setting a bond under § 1226(a). See Hernandez v. Sessions, 872 F.3d 976, 983
(9th Cir. 2017). The BIA has in fact stated in several unpublished decisions that “an alien’s ability
to pay the bond amount is not a relevant bond determination factor.” In re Castillo-Cajura, 2009
WL 3063742, at *1 (B.I.A. Sept. 10, 2009) (emphasis added); In re Sandoval-Gomez, 2008 WL
5477710, at *1 (B.I.A. Dec. 15, 2008).
26.

Although § 1226(a) authorizes Defendants to set bonds at $1,500 or release

individuals without bond on conditional parole, ICE officers in the Middle District of Georgia set
bond amounts at much higher levels, typically at a minimum of $12,000.
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27.

ICE officers are not required to, and do not consider, the individual’s financial

circumstances or ability to pay when making their initial bond determinations.
28.

In bond redetermination hearings, immigration judges with jurisdiction over the

Middle District of Georgia similarly do not affirmatively inquire into the person’s financial
circumstances or ability to pay. If a detainee raises her inability to pay, immigration judges are not
required to inquire about it or consider it when setting the bond amount. Immigration judges
routinely do not make any findings on the record about what factors they have considered when
setting the bond.
29.

Immigration judges with jurisdiction over the Middle District of Georgia routinely

set bond at amounts that far exceed the minimum bond amount of $1,500—averaging $12,031 for
detainees at Irwin and $11,206 for detainees at Stewart from May 2018 through May 2019.
30.

Immigration judges are not required to and do not consider whether alternative non-

monetary conditions of release would adequately ensure that the individual will appear for future
proceedings.
31.

Immigration judges with jurisdiction over the Middle District of Georgia claim that

only ICE officers have the authority to release detainees on conditional parole, despite the lack of
any such restriction in the statute. Thus, immigration judges believe that they must order the
detainee to pay at least a $1,500 bond to obtain release, no matter the individual’s financial or
personal circumstances.
32.

Because immigration judges do not take into account an individual’s ability to pay

when setting bond, an individual cannot request a new bond redetermination based on “changed
circumstances” when those circumstances involve changes that impact the person’s financial
situation, such as a partner losing a job or a child getting sick.
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33.

If a detainee can afford to pay the full bond amount set by ICE at the initial custody

determination or by the immigration judge at the bond redetermination hearing, ICE accepts the
payment at one of its Enforcement and Removal Operations (ERO) Bond Acceptance Facilities
and releases the detainee soon thereafter. However, ICE will continue to detain a person who
cannot afford to pay the bond.
34.

By setting a bond in a particular case, Defendants have necessarily determined that

detention is not needed to protect public safety and ensure appearance in court. The bond
determination means that people who are wealthy enough to afford the bond will be released
immediately after payment, which means that Defendants believe they will not be a danger to
society or fail to reappear. A poor person facing the exact same bond determination will likewise
not be a danger to society or fail to reappear, but she will remain detained because of her indigency.
35.

In contrast, in the criminal context, courts in Georgia and nationwide have been

required for decades to consider defendants’ ability to pay when setting bail.
36.

Moreover, criminal courts routinely permit pretrial detainees to be released on their

own recognizance, or to post property or deposit bonds (where the detainee only must post
collateral or a percentage of the full bond amount), or even unsecured bonds (which releases the
detainee without requiring a payment, and the payment obligation is triggered only if the detainee
fails to appear) to obtain release. However, Defendants require immigration detainees to pay the
full cash value of the bond, even though § 1226(a) refers generally to “security approved by . . .
the Attorney General.”
37.

As a result of Defendants’ policies and practices, individuals are detained by ICE

in Irwin and Stewart on an arbitrary bond amount that ignores their ability to pay, even though
Defendants have determined by setting bond that detention is not necessary to ensure public safety
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and appearance in court. In short, these individuals remain detained simply because they cannot
afford to pay their bond amount.
Civil Immigration Detainees in the Middle District of Georgia Experience High Bond Denial
Rates, Unaffordable Bond Amounts, and Restricted Participation in Bond Hearings.
38.

The United States federal government operates the world’s largest immigration

detention system, consisting of over 200 facilities throughout the country. The government locked
up over 396,400 people in civil immigration detention in fiscal year 2018.
39.

ICE currently detains approximately 2,700 people in the Middle District of Georgia,

primarily at two detention facilities: the Irwin County Detention Center and Stewart Detention
Center.
Irwin County Detention Center
40.

Irwin County Detention Center is a former county jail located in Ocilla, Georgia.

Although Irwin County still owns the detention center, it is operated by LaSalle Corrections, a
private for-profit company. LaSalle Corrections provides all staff and operational management
services for the facility.
41.

Irwin houses around 800 individuals. Less than 25% of the people detained at Irwin

are represented by an attorney. In 2018, non-detained people were twice as likely to have
representation in cases pending before the Atlanta Immigration Court, where proceedings for
individuals detained at Irwin are held.
42.

Individuals detained at Irwin are denied bond at high rates. Nationally, from May

1, 2018 to May 7, 2019, bond was granted in 42% of hearings where the person was bond eligible,
whereas at Irwin that number was 26%. Moreover, those who are granted bond are frequently
given bonds they cannot afford. During the same period, the average bond at Irwin was $12,031,
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and one in four bonds was higher than $15,000. Additionally, while the median bond nationally
was $8,500, the median bond for Irwin detainees was 18% higher—$10,000.
43.

Irwin is located approximately 185 miles away from the Atlanta Immigration Court.

Bond redetermination hearings are often very short, and the proceedings largely take place off the
record. Detainees’ lawyers must be physically present in Atlanta for the bond hearings, but
detainees must remain at the detention center and appear via video-conferencing equipment in the
courtroom. Because they are not physically present, detainees at Irwin have little interaction with
the judge and cannot consult with their lawyers in person during their bond hearings. Although an
interpreter is required to be present at the bond hearing, the interpreter will generally translate only
the detainee’s testimony and any questions or comments directed specifically to the individual.
Thus, the detainee often cannot follow the bulk of the hearing, including the government attorney’s
argument as well as any conversations or colloquies between the immigration judge and counsel.
Stewart Detention Center
44.

Stewart Detention Center is located in Lumpkin, Georgia. The facility is operated

and staffed by CoreCivic, a private for-profit company formerly known as Corrections Corporation
of America.
45.

Stewart is one of the largest ICE detention facilities in the country. Almost 1,900

individuals are detained at the facility. Between 2001 and 2019, only 12% of detainees at Stewart
were represented by counsel—far below even the 25% representation rate of immigration
detainees with cases before the Atlanta Immigration Court.2

2

Ingrid V. Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. Penn. L. Rev.
1, 7, 38 (2015).
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46.

Detainees at Stewart also experience high rates of bond denials and high bond

amounts. Bond eligible individuals at Stewart received bonds in only 38% of bond hearings. For
individuals who were granted bonds, the average bond was $11,206, and one in four bonds was
greater than $12,000.
47.

People who are detained at Stewart have their immigration proceedings heard

before three immigration judges at the Stewart Immigration Court, located within the detention
facility. People detained at Stewart have very few visits from family or legal aid due to the
remoteness of this location.3 “A large percentage of the population has been transferred to Stewart
from other states, which makes family and attorney visits particularly difficult.”4
48.

The attorneys for Stewart detainees are not required to be present in immigration

court. If a detainee’s lawyer is not physically present, the immigration judge calls the attorney by
telephone for their client’s hearing. Because the majority of Stewart detainees’ lawyers are not
physically present, there is little interaction between attorneys and their clients.
Defendants’ Policies and Practices Have Resulted in Plaintiff’s Indefinite Detention Simply
Because He Cannot Afford to Pay His Bail Amount.
49.

A native and citizen of the Republic of Benin, Mr. Abiala came to the United States

in 2009 when he was eighteen years old on a student F1 visa. He enrolled at a school in Orlando,
Florida, but was unable to complete his studies because the school lost its accreditation and his
father stopped funding his education. He is married to a U.S. citizen and is the father of two U.S.
citizen children, who are six and four years old.

3

See Project South, Imprisoned Justice: Inside Two Georgia Detention Centers 26 (May 2017),
https://projectsouth.org/wp-content/uploads/2017/06/Imprisoned_Justice_Report-1.pdf.
4

Id.

12

Case 7:19-cv-00082-HL Document 33 Filed 08/02/19 Page 13 of 30

50.

Prior to his detention, Mr. Abiala lived in Hampton, Georgia, with his wife,

children, and mother-in-law. Although Mr. Abiala is a graphic designer, he served as the full-time
caretaker for his children while his wife and mother-in-law worked. The family owns only one car,
so Mr. Abiala would take his wife to work and pick up his children from school. He would also
bring his children, both of whom have severe asthma and one of whom has ADHD, to all their
doctor’s appointments.
51.

In November 2017, Mr. Abiala was stopped by police in Hampton, Georgia, for not

having a proper tag on his car. He was subsequently arrested for not having a driver’s license.
After he pleaded guilty to driving without a license in March 2018, he was sentenced to one year
of probation and ordered to pay $800 in fines and $30 per month in supervision fees.
52.

On February 6, 2019, Mr. Abiala appeared in court for his payment plan review

hearing. Although he had already paid $500 towards his fines and fees, he was not current on his
balance because the family did not have sufficient income to cover the payments in addition to
their monthly expenses. Mr. Abiala told the court that he hoped to pay the remaining balance in
the next several weeks because his wife was about to receive her tax refund check. However, the
judge instead ordered Mr. Abiala to serve 30 days in jail because of his unpaid fines.
53.

Mr. Abiala spent 16 days in jail before ICE picked him up on February 22, 2019.

He was taken to the Atlanta ICE office where he met with an ICE officer who booked him into
detention. Mr. Abiala asked the ICE officer if he would be granted a bond, and the officer told him
to wait for 5 to 10 days. Several hours later, he was taken to Irwin.
54.

After a month of not hearing anything from ICE about his bond, Mr. Abiala sent a

letter to the Atlanta Immigration Court asking for a bond, but he did not hear back. His wife
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reached out to several private immigration attorneys, but the family could not afford their services.
At this point, Mr. Abiala’s wife started contacting pro bono immigration services.
55.

Mr. Abiala obtained pro bono representation from the Southeast Immigration

Freedom Initiative in May 2019. His lawyer filed a written motion for a bond redetermination
hearing and requested conditional release or a bond set at the statutory minimum amount of $1,500,
in light of his financial circumstances.
56.

On May 30, 2019, Mr. Abiala appeared by video teleconference from Irwin for a

bond redetermination hearing at the Atlanta Immigration Court. His attorney and his wife were
physically present in court. Mr. Abiala was unable to speak with his attorney during the hearing
and could not see anyone on the video. He was only able to hear what took place. During the
hearing, Mr. Abiala’s lawyer reiterated Mr. Abiala’s request for conditional parole or a bond set
at an amount that he could pay in light of his financial circumstances. The government’s attorney
argued for detention without bond because Mr. Abiala had two non-adjudicated criminal charges
from Florida dating back to 2009, which the government attorney claimed made him a flight risk.
57.

The immigration judge found that Mr. Abiala was not a flight risk and granted him

release on a $15,000 bond. The judge did not explain how he determined the bond amount. The
judge also told Mr. Abiala’s attorney and the government’s attorney that the immigration judges
at the Atlanta Immigration Court do not grant conditional parole.
58.

The immigration judge then addressed Mr. Abiala for the first time to tell him that

his bond had been set at $15,000. The judge did not ask Mr. Abiala any questions related to his
financial circumstances, nor did he ask whether Mr. Abiala could afford to pay that amount. The
judge also did not state if he had considered whether Mr. Abiala could be released on alternative
non-monetary conditions.
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59.

Mr. Abiala and his family do not have the means to pay this bond. Mr. Abiala’s

mother-in-law quit her job after he was detained to take care of the children, and his wife is now
the family’s sole income provider. As a result of Mr. Abiala’s detention, his wife has been forced
to take a new job that pays less than her previous job—only $8 per hour—because the work
schedule at her previous job prevented her from picking up her children from school. And she is
at risk of losing this job as well if she takes any time off work to care for their children.
60.

Because of Defendants’ policy and practice of failing to consider immigration

detainees’ financial ability to pay a bond, Mr. Abiala will remain detained as he pursues relief on
his immigration case and will be unable to earn income, provide childcare for his family, or
participate fully in the development of his case.
Defendants’ Policies and Practices Injure Plaintiff and Other Detained Individuals in
Myriad Ways.
61.

Defendants’ policies and practices described above not only result in indigent

detainees remaining in prolonged detention at Irwin and Stewart, but the continued detention also
causes substantial additional harms to Plaintiff and the proposed class members.
62.

Because Mr. Abiala and his family lack the resources to pay his $15,000 bond, he

has been detained for more than two months since his bond was set—and for more than five months
in total. He faces the prospect of months or even years of additional time in detention until his
immigration case is resolved.
63.

The prolonged detention and the conditions at Irwin have caused harm to Mr.

Abiala physically and emotionally. Mr. Abiala’s family has also suffered emotional distress and
financial hardship because of his continued detention. For example, Mr. Abiala’s wife has fallen
behind on rent payments and had to represent herself in housing court. Although the family was
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able to work out a payment plan in order to avoid eviction, they fear that any failure to keep up
with the plan will cause them to go homeless.
64.

Mr. Abiala’s experience is similar to those of numerous others who have been

detained at Irwin and Stewart for substantial periods of time solely because they could not afford
to pay their bond amounts.
65.

Jose Torres-Soto is a Mexican citizen who has lived in Georgia for 17 years. He is

the primary breadwinner for his family, which includes three U.S. citizen children. In December
2018, he was arrested for failing to yield and driving without a license. After several days in jail,
he was picked up by ICE and transferred to Irwin. ICE set his bond at $18,000, an amount he could
not afford, and Mr. Torres-Soto remained detained at Irwin.
66.

After nearly five months, in early May 2019, Mr. Torres-Soto appeared for a master

calendar hearing before an immigration judge at Atlanta Immigration Court via video conference.
The judge asked Mr. Torres-Soto if he wanted time to meet with an attorney, and Mr. Torres-Soto
responded that he could not afford one. During the hearing, Mr. Torres-Soto asked if he could be
released on bond. After some conversation with others in the room that Mr. Torres-Soto could not
see, the judge told him he had a bond of $18,000 but did not provide any explanation as to why
his bond was set at this amount. The translator provided interpretation only when the judge
addressed Mr. Torres-Soto directly, so he could not understand what was said between the judge
and the person off-screen. The judge did not inquire into Mr. Torres-Soto’s financial circumstances
or his ability to pay a bond, despite Mr. Torres-Soto stating he could not afford to hire an attorney,
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and the judge did not state if he had considered whether Mr. Torres-Soto could be released on nonmonetary conditions.
67.

Mr. Torres-Soto and his family did not have the means to pay the $18,000 bond.

He remained detained at Irwin for more than a month, even though the immigration judge had
determined he was not a flight risk and posed no danger to the community. On June 18, 2019, Mr.
Torres-Soto was released after a non-profit organization, RAICES, posted his bond.
68.

Similarly, Jorge Rivas5 is a 39-year-old husband and father of four U.S. citizen

children from a previous marriage. He lives with his wife, also a U.S. citizen, who is due to give
birth in early August 2019. Mr. Rivas moved to the United States from Mexico more than 20 years
ago and has worked for the same mobile home construction company for 15 years. In early 2019,
Mr. Rivas was arrested for driving without a license while on his way to work. Several days later,
he was transferred from the county jail to an ICE processing center, where he spent about a week
before being transferred to Stewart.
69.

After ICE declined to grant him bond, Mr. Rivas requested a bond redetermination

hearing. More than two months after his arrest, Mr. Rivas appeared before an immigration judge
at the Stewart Immigration Court. The judge granted him bond but set it at $20,000—an amount
far above what Mr. Rivas could afford. The judge gave no consideration to Mr. Rivas’ financial
circumstances before setting his bond amount, nor did he consider any alternative non-financial
release conditions. Mr. Rivas’ attorney during the hearing has since stopped responding to calls
and withdrawn from the case.
70.

Mr. Rivas remained detained at Stewart for more than two months after his bond

hearing, separated from his children and pregnant wife solely because he was too poor to pay his

5

Jorge has asked to use a pseudonym to minimize any risk of prejudice to his immigration case.
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bond. His wife had already tried to sell most of their possessions to pay for his immigration
attorney, and as a last resort to raise bond money, she tried and failed to obtain a car title loan.
After more than four months in detention, Mr. Rivas was released and reunited with his family
because a non-profit bail fund posted his bond.
71.

In addition to the direct harm of prolonged detention described above, immigration

detainees encounter significant difficulties in finding and retaining counsel, especially since many
are from the Atlanta area but are detained at a geographically distant facility like Irwin or Stewart.
72.

According to one study, non-detained individuals are five times more likely to find

and retain counsel than those who are detained.6 A detainee is far more likely to achieve a favorable
outcome in her immigration proceedings if she has a lawyer. As the American Bar Association has
observed, “the disparity in outcomes of immigration proceedings depending on whether
noncitizens are unrepresented or represented is striking.”7 One study found not only that
“represented detainees were almost seven times more likely than their pro se counterparts to be
released from the detention center,” but also that represented detainees won on the merits “in 21%
of cases, ten-and-a-half times greater than the 2% rate for their pro se counterparts.”8 Because lack
of counsel severely hurts a person’s ability to obtain relief in her immigration proceedings, release
from detention is often the critical factor in determining whether the person receives due
consideration of her merits case and thus whether she is ultimately deported.

6

Eagly & Shafer, supra, at 32.

7

ABA, Comm’n on Immigration, Reforming the Immigration System: Proposals to Promote Independence, Fairness,
Efficiency, and Professionalism in the Adjudication of Removal Cases 5-3 (2010).

8

Eagly & Shafer, supra, at 9, 70; Cal. Coal. for Universal Representation, California's Due Process Crisis: Access to
Legal Counsel for Detained Immigrants 4 (2016).
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73.

People who are detained are also hindered from accessing other services that are

important to presenting their cases on the merits, such as translation and interpretation services. In
addition, detention interferes with individuals’ ability to obtain documentary evidence, to collect
testimonial evidence or other support from family, friends, and co-workers, and to otherwise aid
in developing their claims for relief.9
74.

The harms of prolonged detention go beyond detainees’ immigration cases. People

in immigration detention are separated from their families, often by large distances, and kept from
finding jobs and earning money to support their loved ones. In many cases, detainees are separated
from their U.S. citizen children for whom they are the primary earner and caregiver.
75.

Further, detainees are forced to endure severe conditions, including forced labor,

inadequate medical care, and unhygienic living environments. For example, a 2017 investigation
of Irwin found that its housing facilities are “dirty, dusty, and unsanitary,” and that individuals at
Irwin must endure “moldy infection-riddled bathrooms and unsanitary clothing.” Additionally,
immigrants detained at Irwin “almost unanimously reported finding objects in the food” and
reported “being forced to eat rancid foods.”10
76.

Similarly, people detained at Stewart and their attorneys have reported that the food

and water conditions at Stewart are “particularly concerning”; “[i]n addition to food being
frequently reported as spoiled or expired, foreign objects, such as hair, plastic, bugs, rocks, a tooth,
and mice, were reportedly found repeatedly in the food.” The water at Stewart has been described
“as green, non-potable, smelling of feces, or completely shut off.”11 The lack of adequate access

9

See Emily Ryo, Detained: A Study of Immigration Bond Hearings, 50 Law & Soc’y Rev. 117, 145 (2016).

10

See Project South, Imprisoned Justice: Inside Two Georgia Detention Centers 40-49 (May 2017),
https://projectsouth.org/wp-content/uploads/2017/06/Imprisoned_Justice_Report-1.pdf.

11

Id. at 31-32.
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to medical care, mental health services, and prenatal care at these facilities has also been described
as “alarming.” For example, as of May 2017, there “were no medical staff members [at Stewart]
who spoke Spanish . . . , thus limiting the ability for detained immigrants and medical staff to
communicate in a meaningful way.12
77.

Indeed, ICE itself has previously found medical care at these detention centers to

be inadequate.13
CLASS ACTION ALLEGATIONS
78.

Plaintiff seeks to certify a class for declaratory and injunctive relief pursuant to

Federal Rule of Civil Procedure 23(a) and (b)(2), or, in the alternative, as a representative habeas
action pursuant to procedures analogous to Rule 23. The class is defined as: “All individuals who
are or will be detained pursuant to 8 U.S.C. § 1226(a) on a monetary bond set by an U.S.
Immigration and Customs Enforcement officer and/or an immigration judge in the Middle District
of Georgia.”
79.

As set forth below, this action satisfies the numerosity, commonality, typicality,

and adequacy requirements of Rule 23(a).
80.

Numerosity: The class is so numerous that joinder of all members is impracticable.

Plaintiff does not know the exact size of the class because that information is not public, but is
within Defendants’ control. Nevertheless, the size of the class is substantial, given that thousands
of immigrants are detained at Irwin and Stewart each year, hundreds of whom have had monetary
bond set pursuant to § 1226(a). At Irwin, 90 people were detained for more than 20 days after their
bond was set, presumably because they were unable to post the bond amount set. At Stewart, 44

12

Id. at 36.

13

Id.
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people were detained for more than 20 days after their bond was set. In addition, this is a forwardlooking class, with new members joining it on an ongoing basis. Joinder of these unknown future
class members is impracticable.
81.

Most of the class members are low-income individuals who will likely lack

financial resources to bring an independent action or to be joined in this action. Joinder of every
member of the class would be impracticable.
82.

Commonality: Plaintiff raises claims based on questions of law and fact that are

common to, and typical of, the putative class members they seek to represent. Questions of law
and fact common to the class include:
a.

Whether Defendants fail to require that ICE officials and immigration

judges consider ability to pay or individual financial circumstances when setting bond pursuant to
8 U.S.C. § 1226(a);
b.

Whether Defendants fail to require that ICE officials and immigration

judges consider alternative non-monetary conditions of release when setting bond pursuant to 8
U.S.C. § 1226(a);
c.

Whether immigration judges with jurisdiction over immigrants detained in

the Middle District of Georgia refuse to grant conditional parole to people in detention;
d.

Whether immigration judges with jurisdiction over immigrants detained in

the Middle District of Georgia fail to make on-the-record findings about the factors they have
considered in determining bond;
e.

Whether Defendants’ policies and practices of setting monetary bond under

8 U.S.C. § 1226(a) without inquiry into and findings concerning a person’s ability to pay violate
the Fifth Amendment and the Immigration and Nationality Act;
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f.

Whether Defendants’ policies and practices of setting monetary bond under

8 U.S.C. § 1226(a) without consideration of alternative non-monetary conditions of release violate
the Fifth Amendment and the Immigration and Nationality Act;
g.

Whether, as a general policy or practice, the government requires

immigration detainees to post in cash the full amount of their bonds to secure their release on bond;
h.

Whether Defendants’ policies and procedures with respect to bond

redetermination hearings violate the Fifth Amendment and the Immigration and Nationality Act;
and
i.

Whether immigration judges’ refusal to consider granting conditional

parole in custody redetermination hearings for people detained pursuant to 8 U.S.C. § 1226(a)
violates the Immigration and Nationality Act.
83.

Typicality: The claims asserted by Plaintiff are typical of those of the proposed

class. The injuries of the Plaintiff all arise out of the Defendants’ standard policies and practices.
Moreover, the claims of Plaintiff are materially identical to those of the putative class members.
The answer to whether Defendants’ policies and practices are unconstitutional and unlawful will
determine the claims of Plaintiff, and every other member of the proposed class.
84.

Adequacy: Plaintiff will fairly and adequately protect the interests of the proposed

class. Neither Plaintiff nor their counsel have interests that conflict with the interests of the putative
class members.
85.

Rule 23(b)(2): This action also satisfies the requirements of Rule 23(b)(2), because

Defendants have acted on grounds generally applicable to the proposed class. Specifically,
Defendants maintain policies and procedures under which ICE officers and immigration judges
are not required to consider, and do not consider, class members’ financial circumstances or
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alternative non-monetary conditions of release when setting bond under § 1226(a). Thus,
injunctive and declaratory relief is appropriate and necessary with respect to the class as a whole.
86.

Rule 23(g): Plaintiff is represented by attorneys from the Southern Poverty Law

Center, the American Civil Liberties Union Foundation, and the American Civil Liberties Union
Foundation of Georgia, who are experienced in class-action and complex litigation involving
constitutional law, civil rights law, and immigration law. Counsel have the resources, expertise,
and experience to prosecute this action.
CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF
Fifth Amendment to the Constitution
(Due Process)
87.

Plaintiff, on behalf of himself and others similarly situated, re-alleges and

incorporates by reference each and every allegation contained in the foregoing paragraphs as if
fully set forth herein.
88.

The Fifth Amendment’s Due Process Clause provides that “[n]o person shall . . . be

deprived of life, liberty, or property, without due process of law.”
89.

Civil immigration detainees, including Plaintiff, are “persons” who may not be

deprived of liberty without due process of law.
90.

The Due Process Clause permits civil immigration detention only where such

detention is reasonably related to the government’s interests in preventing flight and protecting the
community from danger, and requires adequate procedures to ensure that detention is serving those
goals.
91.

The Due Process Clause prohibits jailing a person solely because of her inability to

make a monetary payment. Thus, due process prohibits detaining a civil immigration detainee on
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a monetary bond without determining whether a lower bond amount or alternative non-monetary
conditions of release would ensure her future appearance.
92.

Defendants violate Plaintiff’s due process rights by subjecting him to a system of

wealth-based detention in which he remains detained because he cannot afford a monetary amount
of bail, without inquiry into or findings concerning his ability to pay, and without a determination
and findings concerning whether alternative non-monetary conditions of release would mitigate
flight risk.
SECOND CLAIM FOR RELIEF
Fifth Amendment to the Constitution
(Equal Protection)
93.

Plaintiff, on behalf of himself and others similarly situated, re-alleges and

incorporates by reference each and every allegation contained in the foregoing paragraphs as if
fully set forth herein.
94.

The Fifth Amendment prohibits the federal government from denying any person

the equal protection of the laws.
95.

Defendants discriminate against indigent detainees by detaining people who cannot

afford their monetary bond while releasing similarly situated individuals who have sufficient
financial resources to pay their bond.
96.

The Fifth Amendment’s equal protection guarantee does not permit Defendants to

detain Plaintiff on a monetary bond without consideration of his financial circumstances and a
determination of whether a lower bond amount or alternative non-monetary conditions of release
would mitigate flight risk.
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THIRD CLAIM FOR RELIEF
Immigration and Nationality Act, 8 U.S.C. § 1226(a)
(Failure to Consider Ability to Pay)
97.

Plaintiff, on behalf of himself and others similarly situated, re-alleges and

incorporates by reference each and every allegation contained in the foregoing paragraphs as if
fully set forth herein.
98.

Under 8 U.S.C. § 1226(a), Defendants are authorized to release civil immigration

detainees, including Plaintiff, on a monetary bond of at least $1,500 or on conditional parole.
99.

Section 1226(a), as correctly interpreted, requires that the bond or other conditions

of release for detained individuals be reasonably calculated to secure the individual’s appearance
at future proceedings.
100.

A reasonable bond or reasonable conditions of release cannot be determined

without adequately considering detainees’ financial circumstances and whether alternative nonmonetary conditions of release would sufficiently mitigate flight risk.
101.

Defendants’ detention of Plaintiff and the proposed class members on bonds and

conditions of release that are not reasonably calculated or necessary to mitigate flight risk violates
the Immigration and Nationality Act.
FOURTH CLAIM FOR RELIEF
Immigration and Nationality Act, 8 U.S.C. § 1226(a)
(Conditional Parole)
102.

Plaintiff, on behalf of himself and others similarly situated, re-alleges and

incorporates by reference each and every allegation contained in the foregoing paragraphs as if
fully set forth herein.
103.

Under 8 U.S.C. § 1226(a), Defendants are authorized to release detained

immigrants, including Plaintiff, on a monetary bond of at least $1,500 or on conditional parole.
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104.

Notwithstanding this statutory command, immigration judges with jurisdiction over

immigrants detained in the Middle District of Georgia refuse to grant requests for conditional
parole, on the basis that § 1226(a) limits immigration judges to ordering release on a minimum
$1,500 bond.
105.

Immigration judges act pursuant to a policy or practice under which only ICE

officials, not immigration judges, have the authority to grant conditional parole to individuals
detained under § 1226(a).
106.

Defendants’ policy or practice of detaining Plaintiff and proposed class members

without considering their requests for conditional parole at bond redetermination hearings violates
the Immigration and Nationality Act, 8 U.S.C. § 1226(a).
PRAYER FOR RELIEF
WHEREFORE, Plaintiff respectfully requests that the Court grant the following relief:
a.

Assume jurisdiction over this action and issue injunctive and declaratory relief as

follows:
1.

Certify the class described above under Rules 23(a) and (b)(2) of the Federal

Rules of Civil Procedure, represented by Plaintiff;
2.

Declare that Defendants’ policies and practices described herein violate

Plaintiff’s rights under the Fifth Amendment of the United States Constitution and the Immigration
and Nationality Act;
3.

Enter an order enjoining Defendants from (i) detaining an individual on a

monetary bond or alternative, non-monetary conditions of supervision pursuant to 8 U.S.C. §
1226(a) without an inquiry into and findings on the record that a bond or conditions of supervision
are necessary to mitigate flight risk; (ii) detaining individuals on monetary bond without an inquiry
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into and findings on the record concerning the individual’s present ability to pay; (iii) detaining
individuals on monetary bond in any amount greater than necessary to mitigate flight risk; (iv)
when setting a monetary bond amount above what a person can pay, detaining the person when
alternative non-monetary conditions of supervision are sufficient to mitigate flight risk; (v)
detaining an individual on a monetary bond amount without an inquiry into and findings on the
record concerning why conditions of supervision are not sufficient to mitigate flight risk; and (vi)
detaining an individual without providing adequate procedural safeguards in individual bond
hearings;
b.

Alternatively, assume jurisdiction and issue habeas relief as follows:
1.

Grant the writ of habeas corpus;

2.

Certify the class described above as appropriate under Rule 23 or other

analogous procedures for representative habeas litigation;
3.

Order the release of Plaintiff and all class members unless Defendants

provide them with bond hearings in which Defendants refrain from (i) detaining an individual on
a monetary bond or alternative, non-monetary conditions of supervision pursuant to 8 U.S.C. §
1226(a) without an inquiry into and findings on the record that a bond or conditions of supervision
are necessary to mitigate flight risk; (ii) detaining individuals on monetary bond without an inquiry
into and findings on the record concerning the individual’s present ability to pay; (iii) detaining
individuals on monetary bond in any amount greater than necessary to mitigate flight risk; (iv)
when setting a monetary bond amount above what a person can pay, detaining the person when
alternative non-monetary conditions of supervision are sufficient to mitigate flight risk; (v)
detaining an individual on a monetary bond amount without an inquiry into and findings on the
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record concerning why conditions of supervision are not sufficient to mitigate flight risk; and (vi)
detaining an individual without providing adequate procedural safeguards;
c.

Award Plaintiff costs and reasonable attorney fees; and

d.

Order such other relief as the Court deems just and appropriate.

DATED this 2nd day of August, 2019.
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c/o U.S. Attorney General
Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Kevin McAleenan
c/o U.S. Attorney General
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Washington, DC 20530-0001

c/o Civil Process Clerk
U.S. Attorney for the Middle District of
Georgia
300 Mulberry Street, Suite 400
Macon, GA 31201

c/o Civil Process Clerk
U.S. Attorney for the Middle District of
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300 Mulberry Street, Suite 400
Macon, GA 31201

c/o Assistant Attorney General for
Administration
U.S. Department of Justice
Justice Management Division
950 Pennsylvania Avenue, NW, Room 1111
Washington, DC 20530

c/o General Counsel
Department of Homeland Security
MS0485
245 Murray Lane SW
Washington, DC 20528

James McHenry
c/o U.S. Attorney General
Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001
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U.S. Attorney for the Middle District of
Georgia
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c/o Executive Office of Immigration Review
U.S. Department of Justice
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Falls Church, VA 22041
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c/o U.S. Attorney General
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Washington, D.C. 20536
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David Paulk
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