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Synopsis
Background: Counties, cities, and states brought separate
actions against the Department of Homeland Security
(DHS) and related parties, challenging the validity of
DHS’s rule expanding the definition of “public charge”
under the Immigration and Nationality Act (INA)
provision that deemed public charges inadmissible, on
multiple grounds. The United States District Court for the
Northern District of California, Phyllis J. Hamilton, Chief
Judge, 408 F.Supp.3d 1057, granted preliminary
injunction to enjoin implementation of the rule. The
United States District Court for the Eastern District of
Washington, Raosanna Malouf Peterson, J., 408
F.Supp.3d 1191, issued nationwide preliminary
injunction. DHS appealed.

Holdings: The Court of Appeals, Schroeder, Senior
Circuit Judge, held that:
plaintiffs alleged injury sufficient to confer standing to
challenge DHS rule;
interests of counties, cities, and states were within INA
provision’s zone of interests, as required to support APA
challenge to DHS rule;
as a matter of apparent first impression, plaintiffs
demonstrated likelihood of success on merits of APA
challenge to validity of DHS rule;
plaintiffs demonstrated sufficient irreparable harm to
support issuance of preliminary injunction; and
balance of equities and hardships tipped in favor of states
and municipalities, for purposes of their motion for
preliminary injunction.
Affirmed in part, and vacated in part.
VanDyke, Circuit Judge, filed dissenting opinion.
Procedural Posture(s):
Preliminary Injunction.
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OPINION
SCHROEDER, Circuit Judge:
*749 The phrase “public charge” enjoys a rich history in
Anglo-American lore and literature, one more colorful
than our American law on the subject. There have been
relatively few published court decisions construing the
phrase, even though our immigration statutes have barred
admission to immigrants who are likely to become a
“public charge” for more than a century. Until recently,
the judicial and administrative guidance has reflected the
traditional concept—rooted in the English Poor Laws and
immortalized by Dickens in the workhouse of Oliver
Twist—of incapacity and reliance on public support for
subsistence. The first comprehensive federal immigration
law barred entry to “any convict, lunatic, idiot, or any
person unable to take care of himself or herself without
becoming a public charge.” Immigration Act of 1882, 22
Stat. 214, Chap. 376 § 2 (1882). The 1999 Guidance (the
Guidance) issued by the Immigration and Naturalization
Service (INS), the predecessor of the current agency,
defined a “public charge” as one who “is or is likely to
become primarily dependent on the government for
subsistence.” See Field Guidance on Deportability and
Inadmissibility on Public Charge Grounds, 64 Fed. Reg.
28,689 (May 26, 1999).
In 2019, the Department of Homeland Security (DHS)
changed direction, however, and issued a rule (the Rule)
that defines the term to include those who are likely to
participate, even for a limited period of time, in non-cash
federal government assistance programs. The programs
designated by the Rule are not intended to provide for
subsistence but instead to supplement an individual’s
ability to provide for basic needs such as food, medical
care, and housing. 8 C.F.R. § 212.21(b). Foreseeable
participation for an aggregate of twelve months in any of
the federal programs within a three-year span renders an
immigrant inadmissible as a public charge and ineligible
for permanent resident status. § 212.21(a). In other words,
a single mother with young children who DHS foresees as
likely to participate in three of those programs for four
months could not get a green card.
Litigation followed in multiple district courts against
DHS and U.S. Citizenship and Immigration Services
(USCIS) as states and municipalities recognized that *750
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the immediate effect of the Rule would be to discourage
immigrants from participating in such assistance
programs, even though Congress has made them available
to immigrants who have been in the country for five
years. According to the plaintiffs in those cases, the
Rule’s effect would be to increase assistance demands on
state and local governments, as their resident immigrants’
overall health and welfare would be adversely affected by
non-participation in federal assistance programs.
The challenges to the Rule in the district courts resulted in
a chorus of preliminary injunctions holding the Rule to be
contrary to law and arbitrary and capricious under the
Administrative Procedure Act (APA). 5 U.S.C. §
706(2)(A). These included the two preliminary
injunctions before us, one issued by the District Court for
the Northern District of California (Northern District)
covering the territory of the plaintiffs, and the other by the
District Court for the Eastern District of Washington
(Eastern District) purporting to apply nationwide. Our
court became the first federal appeals court to weigh in
when we granted DHS’s motion for a stay of those
injunctions pending appeal. City and Cnty. of San
Francisco v. USCIS, 944 F.3d 773, 781 (9th Cir. 2019).
Preliminary injunctions were also issued by courts in the
Northern District of Illinois and the Southern District of
New York, and they were stayed by the United States
Supreme Court before appeals could be considered by the
circuit courts of appeals.
When the Seventh Circuit and the Second Circuit did
consider those preliminary injunction appeals, both courts
affirmed the injunctions. Although their reasoning
differed in some respects, both circuits concluded that the
Rule’s definition was both outside any historic or
commonly understood meaning of “public charge,” and
arbitrary and capricious, in concluding that short-term
reliance on supplemental benefits made immigrants
dependent on public assistance within the meaning of the
statutory public charge immigration bar. Cook Cnty., Ill.
v. Wolf, 962 F.3d 208, 229, 232–33 (7th Cir. 2020); New
York v. DHS, 969 F.3d 42, 80–81 (2nd Cir. 2020). The
Second Circuit opinion was unanimous, while a
dissenting opinion in the Seventh Circuit agreed with
DHS that those who receive such supplemental benefits
could be considered public charges because, by receiving
some assistance, they are not completely self-sufficient.
Cook Cnty., 962 F.3d at 250–51 (Barrett, J., dissenting).
The district court in Maryland also enjoined enforcement
of the Rule and was reversed by a divided decision of the
Fourth Circuit. The majority looked in large measure to
5

the fact that the Supreme Court had stayed the injunctions
in the Seventh and Second Circuits. CASA de Maryland,
Inc. v. Trump, 971 F.3d 220, 230 (4th Cir. 2020). In
dissent, Judge King viewed the Rule as outside the
longstanding meaning of “public charge” and would have
affirmed the injunction. He also disagreed with the
majority about the significance of the Supreme Court’s
stay, explaining that “[i]f the Court’s decision to grant a
stay could be understood to effectively hand victory to the
government regarding the propriety of a preliminary
injunction, there would be little need for an intermediate
appellate court to even consider the merits of an appeal in
which the Court has granted a stay.” Id. at 281 n.16
(King, J., dissenting) (citing Cook Cnty., 962 F.3d at 234).
To understand the reason for this recent cascade of
litigation after a relatively quiescent statutory and
regulatory history, we review the historical background of
the Rule. Such a review reveals the extent to which the
Rule departs from past congressional and administrative
policies.

*751 A. Statutory and Administrative Background
This country has had a federal statutory provision barring
the admission of persons likely to become a “public
charge” since 1882. The Immigration Act of 1882 barred
entry to, among others, “any convict, lunatic, idiot, or any
person unable to take care of himself or herself without
becoming a public charge.” The Immigration and
Nationality Act now provides that “[a]ny alien who, ... in
the opinion of the [Secretary of Homeland Security] at the
time of application for admission or adjustment of status,
is likely at any time to become a public charge is
inadmissible.” 8 U.S.C. § 1182(a)(4)(A). No statute has
ever defined the term. For over a century, agencies have
routinely applied these provisions in determining
admissibility and removal as well as in issuing visas for
entry.
In 1996, however, Congress amended the statute to add
five factors for agencies to consider in determining
whether an individual is likely to be a public charge: the
non-citizen’s age; health; family status; assets, resources
and financial status; and education and skills. §
1182(a)(4)(B)(i). Congress also included a provision
requiring applicants to produce an affidavit of support.
See
§
1182(a)(4)(C)–(D)
(requiring
most
family-sponsored immigrants to submit affidavits of
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support); § 1183a (affidavit of support requirements).
At nearly the same time, Congress enacted major reforms
of public benefit programs that, as relevant here, made
only non-citizens with five or more years of residency in
the United States eligible for public benefits such as
Supplemental Nutrition Assistance Program (SNAP) and
Medicaid. Personal Responsibility and Work Opportunity
Reconciliation Act (PRWORA), Pub. L. No. 104-193,
110 Stat. 2105, 2265 (1996). Previously, lawful
immigrants had generally been eligible for such benefits.
Congress thus simultaneously reduced the number of
immigrants eligible for this assistance and spelled out the
factors to be considered in a public charge determination.
The fact that Congress delineated the factors relevant to
the public charge determination at the same time it
adjusted certain immigrants’ eligibility to receive specific
supplemental assistance strongly suggests that Congress
did not intend for such assistance to be considered as one
of the public charge factors.
Judicial guidance in interpreting the phrase was
apparently not in need or demand: There are relatively
few such decisions. A leading early Supreme Court case
resolved the important question of whether the adverse
economic conditions in the location where the immigrant
intends to live can render an immigrant likely to become a
“public charge.” Gegiow v. Uhl, 239 U.S. 3, 36 S.Ct. 2, 60
L.Ed. 114 (1915). The Supreme Court’s answer was no
because the statute spoke to the permanent characteristics
personal to the immigrant rather than to local labor
market conditions. Id. at 10, 36 S.Ct. 2. We followed
Gegiow in Ex parte Sakaguchi, 277 F. 913 (9th Cir.
1922), where we held that a person temporarily in need of
family assistance should not have been excluded as likely
to become a public charge. We so held because there was
an absence of “any evidence whatever of mental or
physical disability or any fact tending to show that the
burden of supporting the appellant is likely to be cast
upon the public.” Id. at 916. Thus, our court in Sakaguchi
understood the standard for determining whether someone
is a public charge to be whether the “burden of support”
falls on the public.
Administrative decisions followed the Supreme Court’s
lead by looking to the inherent characteristics of the
individual *752 rather than to external circumstances. The
Board of Immigration Appeals thus held that only an
individual with the inherent inability to be self-supporting
is excludable as “likely to become a public charge” within
the meaning of the statute. Matter of Harutunian, 14 I &
N. Dec. 583, 589–90 (BIA 1974); Matter of Vindman, 16
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I. & N. Dec. 131, 132 (BIA 1977); see also New York,
969 F.3d at 69. There has been corollary administrative
recognition that even if an individual has been on welfare,
that fact does not in and of itself establish the requisite
likelihood of becoming a public charge. An Attorney
General decision collected authorities indicating that it is
the totality of circumstances that must be considered in
order to determine whether “the burden of supporting the
alien is likely to be cast on the public.” Matter of
Martinez-Lopez, 10 I & N. Dec. 409, 421–22 (BIA 1962;
A.G. 1964) (citing Sakaguchi, 277 F. at 916). Likely
receipt of some public benefits does not automatically
render an immigrant a public charge because the public
does not bear the “burden of support.”
The 1996 amendments, which added factors to be
considered and created the current public charge statutory
provision, caused some confusion as to how big a change
they represented. The INS, the agency then in charge of
administering immigration, decided a regulatory
definition would be helpful. It adopted the 1999
Guidance, the first regulatory guidance to interpret the
rather ancient notion of “public charge” in light of the
myriad, modern forms of public assistance. 64 Fed. Reg.
28,269.
The Guidance defined a “public charge” as a non-citizen
who depends on the government for survival, either by
receipt of income or confinement in a public institution. It
described persons “primarily dependent on the
government for subsistence, as demonstrated by either (i)
the receipt of public cash assistance for income
maintenance or (ii) institutionalization for long term care
at government expense.” Id. at 28,689. It thus embodied
the traditional notion of primary dependence on the
government for either income or institutional care.
The Guidance went on to identify the types of public
assistance that would typically qualify as evidence of
primary dependence: (1) Supplemental Security Income
(SSI); (2) Temporary Assistance for Needy Families
(TANF); (3) state and local cash assistance programs; and
(4) programs supporting people institutionalized for
long-term care. Id. at 28,692. The Guidance expressly
excluded non-cash benefits intended to supplement
income and not to provide primary support. The
explanation lay with the changing times that were
bringing benefits to more and more families to improve
their health and welfare. See id. (“[C]ertain federal, state,
and local benefits are increasingly being made available
to families with incomes far above the poverty level,
reflecting broad public policy decisions about improving
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general public health and nutrition, promoting education,
and assisting working-poor families in the process of
becoming self-sufficient. Thus, participation in such
non-cash programs is not evidence of poverty or
dependence.”).
The Guidance actually encouraged non-citizens to receive
supplemental benefits in order to improve their standard
of living and to promote the general health and welfare.
The Guidance drew a sharp distinction between the
receipt of such supplemental benefits and dependence on
the government for subsistence income that would render
the individual a “public charge.” Id. at 28,692–93.
The 2019 Public Charge Rule we review in this case
effectively reversed that policy by making receipt of
supplemental benefits *753 the very definition of a public
charge. See Inadmissibility on Public Charge Grounds, 84
Fed. Reg. 41,292 (Aug. 14, 2019). The Rule defines the
term “public charge” to mean “an alien who receives one
or more [specified] public benefits ... for more than 12
months in the aggregate within any 36-month period
(such that, for instance, receipt of two benefits in one
month counts as two months).” Id. at 41,501. The public
benefits specified by the Rule include most Medicaid
benefits, SNAP benefits, Section 8 housing vouchers and
rental assistance, and other forms of federal housing
assistance. Id. Any receipt of such a benefit, no matter
how small, will factor into the public charge
determination. The Rule also directs officials to consider
English proficiency in making the public charge
determination. Id. at 41,503–04.
The Rule was greeted with challenges in federal district
courts throughout the country. We deal with those in this
circuit.

B. The District Court Injunctions
On appeal are two district court decisions granting
preliminary injunctions barring enforcement of the Rule.
The Northern District considered the challenges of
California, the District of Columbia, Maine,
Pennsylvania, and Oregon, consolidated with the
challenges brought by the City and County of San
Francisco, and the County of Santa Clara. The Eastern
District heard the challenges brought by Washington,
Virginia, Colorado, Delaware, Hawaii, Illinois, Maryland,
Massachusetts, Michigan, Minnesota, Nevada, New
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Jersey, New Mexico, and Rhode Island. Both district
courts agreed that the plaintiffs had standing because they
had shown that they would likely suffer economic harm
and other costs and that their concerns were within the
zone of interests of the statute. Both held that the new
definition of “public charge” was likely not a permissible
interpretation of the statute because it would depart from
the longstanding, settled understanding that a person does
not become a public charge by receiving short-term aid,
and must instead demonstrate an inherent incapacity to
provide subsistence. City and Cnty. of San Francisco v.
USCIS, 408 F. Supp. 3d 1057, 1101 (N.D. Cal. 2019),
Washington v. DHS, 408 F. Supp. 3d 1191, 1219 (E.D.
Wash. 2019). Both found the Rule to be likely arbitrary
and capricious because the agency failed to consider the
burdens the Rule would impose on states and
municipalities. The Eastern District issued a nationwide
injunction, and the Northern District declined to do so.
Within a few weeks of the district court rulings, a divided
motions panel of this court, however, stayed both
injunctions pending this appeal. City and Cnty. of SF, 944
F.3d 773. The panel majority wrote that DHS was likely
to prevail because the Rule would probably be viewed as
a reasonable interpretation of a statute that had no
consistent historical application and gave the agency
“considerable discretion.” Id. at 796, 799. Judge Owens
dissented in part and would have denied the stay. Id. at
809–10 (Owens, J., dissenting).
The stay was based on a prediction of what this panel
would hold in reviewing the merits of the preliminary
injunctions. The stay in this case was entered at a
particularly early point, less than two months after the
district court injunctions. Almost none of the extensive
documentation relevant to this appeal was before the
motions panel. The brief of the appellant DHS in the
Northern District case had been filed only the day before
the panel entered its stay, and the opening brief in the
Eastern District case was not filed until the day after. Still
to come were not only the answering and reply briefs in
both *754 appeals, but two dozen amicus briefs, many
of which we have found very helpful.
At least equally important, no other circuit court opinions
had yet considered the issues. By now we have heard
from three. One of those opinions even discussed and
disagreed with the reasoning of this court’s motions panel
stay opinion, pointing out that it “pinn[ed] the definition
of ‘public charge’ on the form of public care provided” in
concluding that there was no consistent interpretation of
the Rule. New York, 969 F.3d at 73 (emphasis in original).
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The court there said our motions panel thereby went
“astray.” Id. This was because the issue was not whether a
“public charge” had always received similar assistance.
Id. The issue should have been whether the “inquiry”
under the statute had been consistent. Id. The Second
Circuit concluded the public charge inquiry had always
been whether the non-citizen “is likely to depend on that
[assistance] system.” Id.
We therefore turn to the appeal before us. We deal first
with DHS’s arguments that the plaintiffs may not
maintain the suit because they lack Article III standing or
are outside the zone of interests of the immigration statute
in question.

C. Plaintiffs’ Capacity to Maintain the Action
Plaintiffs are states and municipalities that allege the Rule
is causing them to suffer continuing financial harm, as
lawful immigrants eligible for federal cash, food, and
housing assistance withdraw from these programs to
avoid the impact of the Rule. Plaintiffs allege harm
because such immigrants will instead turn to assistance
programs administered by the state and local entities.
DHS argues that such injuries are speculative and
represent only plausible future injury. There is no
question that to have Article III standing to bring this
action, the plaintiffs must allege that they have suffered,
or will imminently suffer, a “concrete and particularized”
injury in fact. Lujan v. Defs. of Wildlife, 504 U.S. 555,
560, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). There is
also no question that an increased demand for aid
supplied by the state and local entities would be such an
injury. The only question is whether such demand is, as of
yet, apparent or imminent.
That is not a difficult question to answer. The Rule itself
predicts a 2.5 percent decrease in enrollment in public
benefit programs and a corresponding reduction in
Medicaid payments of over one billion dollars per year.
Final Rule, 84 Fed. Reg. at 41,302, 41,463. The Rule
itself further acknowledges that disenrollment will cause
other indirect financial harm to state and local entities by
increasing the demand for uncompensated indigent care.
Declarations in the record show that such entities are
already experiencing disenrollment as a result of the Rule.
See City and Cnty. of SF, 408 F. Supp. 3d at 1122.
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DHS nevertheless asserts that the Rule will result in a
long-term cost savings after states compensate for the loss
of federal funds by reforming their operations. But such
long-term reforms would not remedy the immediate
financial injury to the plaintiffs or the harms to the health
and welfare of those individuals affected. As the Second
Circuit explained, “this simplistic argument fails to
account for the fact that the States allege injuries that
extend well beyond reduced Medicaid revenue and
federal funding to the States, including an overall increase
in healthcare costs that will be borne by public hospitals
and general economic harms.” New York, 969 F.3d at 60.
Thus, plaintiffs have established Article III standing.
*755 Those suing under the APA, must also establish that
the interest they assert is at least “arguably within the
zone of interests to be protected or regulated by the
statute” in question. Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v. Patchak, 567 U.S. 209, 224, 132
S.Ct. 2199, 183 L.Ed.2d 211 (2012) (quoting Ass’n of
Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150,
153, 90 S.Ct. 827, 25 L.Ed.2d 184 (1970)). The Supreme
Court has described the test as “not meant to be especially
demanding” and as “not requir[ing] any ‘indication of
congressional purpose to benefit the would-be plaintiff.’ ”
Id. at 225, 132 S.Ct. 2199 (quoting Clarke v. Sec. Indus.
Ass’n, 479 U.S. 388, 399–400, 107 S.Ct. 750, 93 L.Ed.2d
757 (1987)). A plaintiff’s interest need only be
“sufficiently congruent with those of the intended
beneficiaries that the litigants are not ‘more likely to
frustrate than to further the statutory objectives.’ ” First
Nat. Bank & Tr. Co. v. Nat’l Credit Union Admin., 988
F.2d 1272, 1275 (D.C. Cir. 1993) (quoting Clarke, 479
U.S. at 397 n.12, 107 S.Ct. 750).
The statute in question is, of course, the immigration
statute that renders inadmissible an individual likely to
become a “public charge.” 8 U.S.C. § 1182(a)(4)(A).
DHS appears to contend that the only entities within the
zone of interests are the federal government itself and
individuals seeking to immigrate, because the provision
deals with immigration and only the federal government
controls immigration. If that were to define the zone of
interests regulated by the statute, the scope of permissible
immigration litigation against the government would be
so narrow as to practically insulate it from many
challenges to immigration policy and procedures, even
those violating the Constitution or federal laws.
DHS suggests that the purpose of the public charge
exclusion is to reduce immigrants’ use of public benefits,
and that the plaintiffs’ suit therefore contradicts this
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purpose by seeking to make more federal benefits
available. But this assumes that Congress’s statutory
purpose was the same as DHS’s purpose here, which is
the very dispute before us. As the Second Circuit pointed
out, “DHS assumes the merits of its own argument when
it identifies the purpose of the public charge ground as
ensuring that non-citizens do not use public benefits ....
Understood in context, [the public charge bar’s] purpose
is to exclude where appropriate and to not exclude where
exclusion would be inappropriate.”) New York, 969 F.3d
at 62–63.
Moreover, DHS maintains that the statute’s overall
purpose is to promote self-sufficiency. Providing access
to better health care, nutrition and supplemental housing
benefits is consistent with precisely that purpose. See
Cook Cnty., 962 F.3d at 220 (access to affordable basic
health care may promote self-sufficiency); Hilary Hoynes,
Diane Whitmore Schanzenbach & Douglas Almond,
Long-Run Impacts of Childhood Access to the Safety Net,
106 Am. Econ. Rev. 903, 921 (2016) (access to food
stamps in childhood significantly increases economic
self-sufficiency among women). For these reasons, the
interests of the plaintiffs in preserving immigrants’ access
to supplemental benefits is within the zone of interests
protected by the statute.
We therefore conclude that the district courts correctly
determined that the plaintiffs are entitled to maintain this
action. All of the circuits to consider the validity of this
Rule have reached a similar conclusion. See Cook Cnty.,
962 F.3d at 219–20, CASA de Maryland, 971 F.3d at
240–241, New York, 969 F.3d at 62–63. We now turn to
the question whether they were entitled *756 to the
preliminary injunctions entered by the district courts.

D. Contrary to Law
Both district courts concluded that the plaintiffs are likely
to prevail in their contention that the Rule violates the
statute’s public charge provision, and that such a
conclusion supports the entry of preliminary injunctions.
See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20,
129 S.Ct. 365, 172 L.Ed.2d 249 (2008). On appeal, DHS
contends, as it has throughout the litigation, that the Rule
is a permissible interpretation of the statute. The plaintiffs
maintain that the Rule violates the statute because the
Rule is not a reasonable interpretation of the meaning of
“public charge.”
9

History is a strong pillar supporting the plaintiffs’ case.
Plaintiffs point to repeated congressional reenactment of
the provision after it had been interpreted to mean
long-term dependence on government support, and had
never been interpreted to encompass temporary resort to
supplemental non-cash benefits. Plaintiffs contend that
this repeated reenactment amounts to congressional
ratification of the historically consistent interpretation.
DHS disagrees, arguing that the repeated reenactments
reflect congressional intent to have a flexible standard
subject to various executive branch interpretations.
Our review of the history of the provision in our law
suggests the plaintiffs have the better part of this dispute.
From the Victorian Workhouse through the 1999
Guidance, the concept of becoming a “public charge” has
meant dependence on public assistance for survival. Up
until the promulgation of this Rule, the concept has never
encompassed persons likely to make short-term use of
in-kind benefits that are neither intended nor sufficient to
provide basic sustenance. The Rule also, for the first time,
introduces a lack of English proficiency as figuring into
the equation, despite the common American experience of
children learning English in the public schools and
teaching their elders in our urban immigrant communities.
8 C.F.R. § 212.22(b)(5)(ii)(D). Indeed, in Gegiow, 239
U.S. 3, 36 S.Ct. 2, 60 L.Ed. 114, the Supreme Court found
that the individuals in that case were not likely to become
public charges even though they spoke only Russian.
In New York, 969 F.3d 42, the Second Circuit essentially
agreed with plaintiffs’ historical analysis. The court
recognized and explained the line of settled judicial and
administrative interpretations of a public charge as one
who is primarily dependent on the government for
subsistence. Id. at 65–70. The court traced that history in
far more detail than we have outlined and was
“convinced” that there was a well-settled meaning of
“public charge” even before congressional passage of the
Illegal Immigration Reform and Immigrant Responsibility
Act (IIRIRA) in 1996, and that was a person “unable to
support herself, either through work, savings, or family
ties.” Id. at 71. Receipt of cash benefits may be
considered in deciding whether a person is dependent on
the government but has never been determinative. The
Second Circuit persuasively summarized:

The Plaintiffs do not argue, and we
do not hold, that the receipt of
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various kinds of public benefits is
irrelevant to the determination of
whether a non-citizen is likely to
become a public charge. But
defining public charge to mean the
receipt, even for a limited period,
of any of a wide range of public
benefits – particularly ... ones that
are designed to supplement an
individual’s or family’s efforts to
support themselves, rather than to
deal with their likely permanent
*757 inability to do so – is
inconsistent with the traditional
understanding of what it means to
be a “public charge,” which was
well-established by 1996.

Id. at 78 (emphasis removed).
A few months earlier, the Seventh Circuit had come to a
similar conclusion that the Rule violates the statutory
meaning of public charge. Cook Cnty., 962 F.3d 208. The
Seventh Circuit differed somewhat in its analysis. After a
historical survey of court decisions and secondary
sources, it determined that the phrase “public charge” was
susceptible to various interpretations. Id. at 226. It
concluded, however, that DHS’s interpretation,
quantifying the definition to mean receipt of twelve
months’ worth of benefits within three years, represented
an understanding of its authority to define the phrase that
“has no natural limitation.” Id. at 228–29. If DHS’s
interpretation were to be accepted, then there is nothing in
the statutory text that would prevent a zero-tolerance rule,
where foreseeable receipt of a single benefit on one
occasion would bar entry or adjustment of status. The
majority forcefully rejected such an interpretation, stating:

We see no warrant in the Act for
this sweeping view. Even assuming
that the term “public charge” is
ambiguous
and
thus
might
encompass
more
than
institutionalization or primary,
long-term dependence on cash
benefits, it does violence to the
English language and the statutory
context to say that it covers a
person who receives only de
10

minimis benefits for a de minimis
period of time. There is a floor
inherent in the words “public
charge,” backed up by the weight
of history.

Id. at 229.
Although the opinions of the Second Circuit in New York
and the Seventh Circuit in Cook County reflect some
disagreement over whether there was any historically
established meaning of the phrase “public charge,” they
agreed that the Rule’s interpretation of the statute was
outside any historically accepted or sensible
understanding of the term. In commenting on the
difference between its historical review in New York and
that of the Seventh Circuit in Cook County, the Second
Circuit noted that the Seventh Circuit had not included the
significant administrative rulings that preceded the 1996
statute. New York, 969 F.3d at 74.
The New York opinion was unanimous, but the Cook
County opinion was not. The lengthy dissenting opinion
in Cook County focused on other statutory provisions
aimed at preventing entry of persons who could become
dependent on the government. The most significant of
these provisions is the requirement that family-sponsored
immigrants, and employment-sponsored immigrants
whose employment is tied to a family member, must
furnish an affidavit from the sponsor. 8 U.S.C. §§
1182(a)(4)(C)–(D). In the affidavit, the sponsor must
agree to support the immigrant at annual income of at
least 125 percent of the poverty level and pay back the
relevant governmental entity in the event the immigrant
receives “any means-tested public benefit.” 8 U.S.C. §
1183a(a)(1)(b).
The dissent focused on the fact that the affidavit provision
forces sponsors to bear responsibility for “any
means-tested public benefit” that an immigrant may
receive. It concluded that the affidavit provision reflects
Congress’s view that “public charge” may encompass
receipt of supplemental benefits as well as primary
dependence. See Cook Cnty., 962 F.3d at 246 (Barrett, J.,
dissenting).
In its focus on the provisions in a related but different
section of the statute, the dissent did not address the
significance of the history of the public charge provision
*758 itself, nor did it address the majority’s objection to
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the duration of the receipt of benefits as a standard having
no limiting principle. The dissent concluded only that the
choice of an aggregate of twelve months is “not
unreasonable.” Id. at 253. Moreover, the dissent’s
interpretation of the affidavit requirement’s application
here seems to suggest that it would approve a public
charge rule excluding individuals who received “any
means-tested benefit,” no matter how small, as in line
with congressional intent.

For these reasons we conclude the plaintiffs have
demonstrated a high likelihood of success in showing that
the Rule is inconsistent with any reasonable interpretation
of the statutory public charge bar and therefore is contrary
to law.

In this appeal, DHS also relies upon the affidavit of
support provisions to contend that the Rule is consistent
with the statutory public charge bar. The public charge
bar and affidavit of support provisions were parts of two
separate acts. The two have no historic or functional
relationship to each other. The public charge bar dates
back to the 19th century, embodying an age-old concept
of excluding those who may become primarily dependent
on the government. Congress enacted the affidavit of
support provision, however, in 1996 as part of more
recent specific immigration reforms including the
financial responsibilities of families and employers
sponsoring individual immigrants. See PRWORA, Pub. L.
No. 423, 110 Stat. 2271 (1996); IIRIRA, Pub. L. No.
104-208, 110 Stat. 3009 (1996). The section of the
affidavit provision that refers to public benefits serves as
a post-admission remedy to help local and federal
governments recoup funds. § 1183a(b). The changes to
the affidavit provisions were aimed at problems with the
unenforceability of such affidavits prior to 1996. Michael
J. Sheridan, The New Affidavit of Support and Other 1996
Amendments to Immigration and Welfare Provisions
Designed to Prevent Aliens from Becoming Public
Charges, 31 Creighton L. Rev. 741, 743-44, 752-53
(1998) (article by INS Associate General Counsel).

E. Arbitrary and Capricious
Both district courts also ruled that the plaintiffs were
likely to succeed in their contention that the Rule is
arbitrary and capricious. The APA standard in this regard
is inherently deferential. The task of the courts is to
ensure that the agency’s action relied on appropriate
considerations, considered all important aspects of the
issue, and provided an adequate explanation for its
decision. The Supreme Court summed it up in its leading
decision, Motor Vehicle Mfrs. Ass’n, Inc. v. State Farm
Mut. Auto. Ins. Co. (“State Farm”), 463 U.S. 29, 103
S.Ct. 2856, 77 L.Ed.2d 443 (1983). The Court explained
the general rule:

DHS also points to the provision that permits entry of
battered women without regard to receipt of “any
benefits.” See 8 U.S.C. § 1182(s). DHS argues that this
reflects Congress’s belief that the receipt of any public
benefits would be a consideration in admission for most
other public charge determinations. Had Congress
intended to make non-cash benefits a factor for admission
or permanent residence, it would have done so directly
and not through this ancillary provision. See Whitman v.
Am. Trucking Ass’ns, 531 U.S. 457, 468, 121 S.Ct. 903,
149 L.Ed.2d 1 (2001) (Congress does not “hide elephants
in mouseholes”). It is more likely that Congress created
this provision in order to provide sweeping protections for
battered migrant women, as it did throughout Section
1182. See § 1182(a)(6)(ii), (a)(9)(B)(iii)(IV).
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*759 Normally, an agency rule
would be arbitrary and capricious if
the agency has relied on factors
which Congress has not intended it
to consider, entirely failed to
consider an important aspect of the
problem, offered an explanation for
its decision that runs counter to the
evidence before the agency, or is so
implausible that it could not be
ascribed to a difference in view or
the product of agency expertise.

Id. at 43, 103 S.Ct. 2856.
The plaintiffs argue that DHS failed the test in three
principal respects: It failed to take into account the costs
the Rule would impose on state and local governments; it
did not consider the adverse effects on health, including
both the health of immigrants who might withdraw from
programs and the overall health of the community; and it
did not adequately explain why it was changing the policy
that was thoroughly explained in the 1999 Guidance.
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1. Disenrollment and Financial Costs
We first turn to DHS’s consideration of the financial
impact of the proposed Rule. During the comment period,
there was repeated emphasis on the financial burdens that
would befall state and local governments because
immigrants fearing application of the Rule would
disenroll from the supplemental programs, even if the
Rule did not apply to them. DHS’s response was a
generality coupled with an expression of uncertainty. It
said that, despite these effects, the Rule’s “overriding
consideration” of self-sufficiency formed “a sufficient
basis to move forward.” 84 Fed. Reg. at 41,312. DHS
added that there was no way of knowing with any degree
of exactitude how many individuals would disenroll or
how much of a burden it would place on the state and
local governments. Id. at 41,312–13.
DHS provided no analysis of the effect of the Rule on
governmental entities like the plaintiffs in these cases. As
the Northern District found, DHS had not “grapple[d]
with estimates and credible data explained in the
comments.” City and Cnty. of SF, 408 F. Supp. 3d at
1106.
Our law requires more from an agency. A bald declaration
of an agency’s policy preferences does not discharge its
duty to engage in “reasoned decisionmaking” and
“explain the evidence which is available.” State Farm,
463 U.S. at 52, 103 S.Ct. 2856. The record before DHS
was replete with detailed information about, and
projections of, disenrollment and associated financial
costs to state and local governments. See, e.g., Ninez
Ponce, Laurel Lucia, & Tia Shimada, How Proposed
Changes to the ‘Public Charge’ Rule Will Affect Health,
Hunger and the Economy in California, 32 (Nov. 2018),
https://healthpolicy.ucla.edu/newsroom/Documents/2018/
public-charge-seminar-slides-nov2018.pdf
(estimating
over 300,000 disenrollments from Medicaid in California
alone); Fiscal Policy Institute, Only Wealthy Immigrants
Need Apply: The Chilling Effects of “Public Charge,” 5
(Nov.
2019),
http://fiscalpolicy.org/wp-content/uploads/2019/11/FINA
L-FPI-Public-Charge-2019-MasterCopy.pdf (estimating
over $500 million combined in lost state tax revenue).
DHS was required to “reasonably reflect upon” and
“grapple with” such evidence. Fred Meyer Stores, Inc. v.
NLRB, 865 F.3d 630, 638 (D.C. Cir. 2017). But DHS
made no attempt to quantify the financial costs of the
Rule or critique the projections offered.
12

Similarly, DHS’s repeated statements that the Rule’s
disenrollment impacts are “difficult to predict” do not
satisfy its duty to “examine the relevant data” before it.
State Farm, 463 U.S. at 43, 103 S.Ct. 2856. The Supreme
Court held in State Farm that an agency may not, without
analysis, *760 cite even “ ‘substantial uncertainty’ ... as a
justification for its actions.” Id. at 52, 103 S.Ct. 2856; see
also Ctr. for Biological Diversity v. NHTSA, 538 F.3d
1172, 1200 (9th Cir. 2008) (rejecting as arbitrary and
capricious agency’s characterization of greenhouse gas
reductions as “too uncertain to support their explicit
valuation and inclusion” in analysis). DHS’s analysis thus
fell short of the standard established by the Supreme
Court and recognized by our circuit. DHS did not
adequately deal with the financial effects of the Rule.

2. Health Consequences
Although DHS wrote the Rule was intended to make
immigrants healthier and stronger, commenters stressed
the Rule’s likely adverse health consequences for
immigrants and the public as a whole, including
infectious disease outbreaks and hospital closures. While
acknowledging these comments, DHS concluded, without
support, that the Rule “will ultimately strengthen public
safety, health, and nutrition.” 84 Fed. Reg. at 41,314. The
Northern District aptly found that DHS impermissibly
“simply declined to engage with certain, identified
public-health consequences of the Rule.” City and Cnty.
of SF, 408 F. Supp. 3d at 1111–12.
Commenters provided substantial evidence that the Rule
would in fact harm public safety, health, and nutrition.
DHS itself repeatedly acknowledged that hospitals might
face financial harms as a result of the Rule, but DHS
repeatedly declined to quantify, assess, or otherwise deal
with the problem in any meaningful way. See, e.g., 84
Fed. Reg. at 41,313–14, 41,384, 41,475, 41,476. This is
inadequate and suggests that DHS’s position was
intractable. As the D.C. Circuit has observed, making
some mention of evidence but then coming to a contrary,
“unsupported and conclusory” decision “add[s] nothing to
the agency’s defense of its thesis except perhaps the
implication that it was committed to its position
regardless of any facts to the contrary.” Chem. Mfrs.
Ass’n. v. EPA, 28 F.3d 1259, 1266 (D.C. Cir. 1994). DHS
responded by excluding certain programs for children and
pregnant women from the ambit of the Rule, but never
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addressed the larger concerns about the Rule’s effect on
health as well as on hospital resources.
There were other serious health concerns. For example,
comments demonstrated that the Rule would endanger
public health by decreasing vaccination rates in the
general population. DHS insisted that vaccines would
“still be available” to Medicaid-disenrolled individuals
because “local health centers and state health
departments” would pick up the slack, id. at 41,385,
despite objections voiced by such local health centers and
state health departments themselves showing that the Rule
will put the populations they serve—citizens and
non-citizens alike—in danger. See, e.g., Mass. Dep’t of
Pub. Health, Comments on Inadmissibility on Public
Charge
Grounds
(Dec.
2018),
https://www.regulations.gov/document?D=USCIS-2010-0
012-45697; Hilltown Cmty. Health Ctr., Comments on
Inadmissibility on Public Charge Grounds (Dec. 2018),
https://www.regulations.gov/document?D=USCIS-2010-0
012-45675. A decision that “runs counter to the evidence”
or “is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise” is
arbitrary and capricious. State Farm, 463 U.S. at 43, 103
S.Ct. 2856. The promulgation of this Rule is such a
decision. DHS claims no expertise in public health, unlike
the scores of expert commenters who weighed in against
the Rule.

3. Reversal of Position
Above all, DHS failed to explain its abrupt change in
policy from the 1999 *761 Guidance. An agency
reversing a prior policy “must show that there are good
reasons for the new policy” and provide “a reasoned
explanation ... for disregarding facts and circumstances
that underlay or were engendered by the prior policy.”
FCC v. Fox Television Stations, Inc., 556 U.S. 502,
515–16, 129 S.Ct. 1800, 173 L.Ed.2d 738 (2009). The
district courts below found that DHS had failed to satisfy
this standard. City and Cnty. of SF, 408 F. Supp. 3d at
1111–12; Washington v. DHS, 408 F. Supp. 3d at 1220.
The 1999 Guidance had been issued after the 1996
statutory amendments setting out the general factors to be
taken into account in making a public charge
determination. The Guidance considered all of the
different types of public assistance governments offered,
including programs providing subsistence income and
13

those providing supplemental benefits. The Guidance
expressly provided that receipt of supplemental assistance
for food, healthcare and housing were not to be
considered in assessing an immigrant’s likelihood of
becoming a public charge. As discussed above, this
provision was consistent with over a century of judicial
and administrative decisions interpreting the public
charge bar. The Rule, however, provides that the prospect
of receiving those same supplemental benefits, for even a
few months, renders an individual inadmissible. This is
directly contrary to the 1999 Guidance.
Yet DHS promulgated the Rule without any explanation
of why the facts found, and the analysis provided, in the
prior Guidance were now unsatisfactory. This is a practice
the Supreme Court has rejected: an agency about-face
with no “reasoned explanation ... for disregarding” the
findings underlying the prior policy. Fox, 556 U.S. at 516,
129 S.Ct. 1800. Here is an illustration of the about-face.
The 1999 Guidance had found that deterring acceptance
of “important health and nutrition benefits” had yielded
“an adverse impact ... on public health and the general
welfare.” 64 Fed. Reg. at 28,692. In contrast, DHS now
says that the new Rule “will ultimately strengthen public
safety, health, and nutrition.” 84 Fed. Reg. at 41,314.
DHS provides no basis for this conclusion or for its
departure from the empirical assessments underlying the
prior policy.
In light of this policy change, coupled with the “serious
reliance interests” engendered by over two decades of
reliance on the Guidance, DHS was required to provide a
“more detailed justification” for the Rule. Fox, 556 U.S.
at 515, 129 S.Ct. 1800. DHS provides no justification,
other than the repeated conclusory mantra that the new
policy will encourage self-sufficiency. DHS in effect says
that by creating a disincentive for immigrants to use
available assistance, the Rule will “ensur[e] that [admitted
immigrants] be self-sufficient and not reliant on public
resources.” 84 Fed. Reg. at 41,319. DHS does not
substantiate, and the record does not support, this
empirical prediction. See, e.g., Hilary Hoynes, Diane
Whitmore Schanzenbach & Douglas Almond, Long-Run
Impacts of Childhood Access to the Safety Net, 106 Am.
Econ. Rev. 903, 930 (finding that having access to food
stamps during childhood leads to “significant
improvement in adult health” and “increases in economic
self-sufficiency,”
including
decreased
welfare
participation). Plaintiffs urge that their experience is
contrary to DHS’s conclusion. Also to the contrary is the
experience related in multiple amicus briefs. See, e.g.,
Brief for the Institute for Policy Integrity as Amicus
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Curiae Supporting Petitioners at 9 (citing evidence that
reductions in SNAP participation increase homelessness);
Brief for National Housing Law Project et al. as Amici
Curiae Supporting Petitioners at 13 (citing evidence *762
that Medicaid made it easier for recipients to work and
find work).

evidence that they are already experiencing harm and
DHS itself has projected significant disenrollment from
federal programs, likely leading to enrollments in state
and local ones. The district courts both made factual
findings as to harm that DHS does not refute with
citations to the record.

4. Arbitrary and Capricious
In sum, DHS adopted the Rule, reversing prior,
longstanding public policy, without adequately taking into
account its potential adverse effects on the public fisc and
the public welfare. We must conclude that the Rule’s
promulgation was arbitrary and capricious as well as
contrary to law within the meaning of the APA. 5 U.S.C.
§ 706(2)(A).

2. Balance of Equities and Public Interest
There was no error in finding that the balance of equities
and public interest support an injunction. The Northern
District pointed to the need for “continuing the provision
of medical services through Medicaid to those who would
predictably disenroll absent an injunction” in light of the
explanations given by “parties and numerous amici ... [of
the] adverse health consequences not only to those who
disenroll, but to the entire populations of the plaintiff
states, for example, in the form of decreased vaccination
rates.” City and Cnty. of SF, 408 F. Supp. 3d at 1127. The
public interest in preventing contagion is particularly
salient during the current global pandemic.

F. Remaining Injunction Factors

1. Irreparable Harm
Plaintiffs have shown a likelihood of success on the
merits of their claim that the Rule violates the standards
of the APA in that it is both contrary to law and arbitrary
and capricious. To support entry of an injunction,
Plaintiffs must also show a likely threat of irreparable
injury in the absence of an injunction. Winter, 555 U.S. at
22, 129 S.Ct. 365. Plaintiffs have established that they
likely are bearing and will continue to bear heavy
financial costs because of withdrawal of immigrants from
federal assistance programs and consequent dependence
on state and local programs.
There is no dispute that such economic harm is sufficient
to constitute irreparable harm because of the
unavailability of monetary damages. See California v.
Azar, 911 F.3d 558, 581 (9th Cir. 2018); 5 U.S.C. § 702
(providing for relief “other than monetary damages”).
DHS counters that such harm in this case is speculative,
amounting to no more than the possibility of future injury.
See Park Vill. Apartment Tenants Ass’n v. Mortimer
Howard Tr., 636 F.3d 1150, 1160 (9th Cir. 2011).
We have, however, already seen that in this case such
harm is more than speculative. Plaintiffs have presented
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Although DHS nevertheless argues that it is harmed by
not being able to implement its new definition of public
charge, if it is ultimately successful in defending the
merits of the Rule, the harm will amount to no more than
a temporary extension of the law previously in effect for
decades. Given the financial burdens that plaintiffs have
persuasively demonstrated will befall them as a result of
disenrollment from federal programs, coupled with
adverse effects on the health and welfare of the immigrant
as well as general population, we cannot say the district
courts abused their discretion in finding that the balance
of equities and public interest weigh in favor the
injunction.

*763 G. Propriety of a Nationwide Injunction
The Northern District issued a preliminary injunction
limited to the territory of the plaintiff state and local
entities before it. The Eastern District issued a nationwide
injunction, explaining that a more limited injunction
would not prevent all the harms alleged. The court was
concerned about protecting immigrants from harm if they
moved outside of the plaintiff jurisdictions, about the
economic impact on plaintiff states if immigrants moved
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to them to evade the consequences of the Rule, and about
lawful immigrants being subject to the Rule at points of
entry after travel abroad. Washington, 408 F. Supp. 3d at
1223.
The appropriateness of nationwide injunctions in any case
has come under serious question. See, e.g., DHS v. New
York, ––– U.S. ––––, 140 S Ct. 599, 599–601, 206
L.Ed.2d 115 (2020) (Gorsuch, J., concurring); Trump v.
Hawaii, ––– U.S. ––––, 138 S. Ct. 2392, 2424–29, 201
L.Ed.2d 775 (2018) (Thomas, J., concurring). In
explaining the limited scope of its injunction, the Second
Circuit questioned the propriety of one court imposing its
will on all:

H. Rehabilitation Act
The plaintiffs also contend that the Rule violates the
Rehabilitation Act, which bans discrimination on the basis
of disabilities. 29 U.S.C. § 794(a). The Seventh Circuit
looked favorably on this contention, and the Second
Circuit expressly did not address it. Cook Cnty., 962 F.3d
at 228, New York, 969 F.3d at 64 n.20. Because we have
held that the Rule violates the APA as contrary to law and
arbitrary and capricious, we similarly do not address the
Rehabilitation Act.

I. Conclusion
The order of the District Court for the Northern District of
California is AFFIRMED. The order of the District Court
for the Eastern District of Washington is AFFIRMED in
part and VACATED in part. Costs are awarded to the
plaintiffs.

It is not clear to us that, where
contrary views could be or have
been taken by courts of parallel or
superior authority entitled to
determine the law within their own
geographical jurisdictions, the court
that imposes the most sweeping
injunction should control the
nationwide legal landscape.

VANDYKE, Circuit Judge, dissenting:

New York, 969 F.3d at 88.
Whatever the merits of nationwide injunctions in other
contexts, we conclude a nationwide injunction is not
appropriate in this case. This is because the impact of the
Rule would fall upon all districts at the same time, and the
same issues regarding its validity have been and are being
litigated in multiple federal district and circuit courts.
Accordingly, we vacate that portion of the Eastern
District’s injunction making it applicable nationwide, but
otherwise affirm it.

For the reasons ably articulated by our court in a
December 2019 published opinion,1 by the Fourth Circuit
in an August 2020 opinion,2 and by a dissenting Seventh
Circuit judge in a June 2020 opinion (particularly notable
for its erudition)3—and implied by the Supreme Court’s
multiple *764 stays this year of injunctions virtually
identical to those the majority today affirms4—I must
respectfully dissent.
All Citations
981 F.3d 742, 20 Cal. Daily Op. Serv. 12,316, 2020 Daily
Journal D.A.R. 12,824

Footnotes

1

City & County of San Francisco v. USCIS, 944 F.3d 773 (9th Cir. 2019).

2

CASA de Maryland, Inc. v. Trump, 971 F.3d 220 (4th Cir. 2020).
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