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Additional counsel for plaintiffs Irma Rodriguez and Jane DeLeon: 

LAW OFFICES OF MANULKIN & BENNETT 
Gary H. Manulkin (Cal. Bar No. 41469) 
Reyna M. Tanner (Cal. Bar No. 197931) 
10175 Slater Avenue, Suite 111 
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Plaintiffs allege as follows: 

I 

PRELIMINARY STATEMENT 

 1. Plaintiffs Irma Rodriguez and Jane DeLeon are married and of the same sex. 

Plaintiff Rodriguez is a U.S. citizen and resident of California. Plaintiff DeLeon is a 

Filipino national and a resident of California. Plaintiff Martin Aranas is the son of 

plaintiff DeLeon and at all relevant times was eligible for lawful permanent resident 

status as a derivative beneficiary of the application to confer lawful permanent residence 

on his mother. Defendants denied plaintiff DeLeon’s Form I-601 Application for Waiver 

of Grounds of Inadmissibility solely because DeLeon is married to a person of the same 

sex, and § 3 of the Defense of Marriage Act, 1 U.S.C. § 7, defines “marriage” under 

federal law as “only a legal union between one man and one woman as husband and 

wife.”  

 2. Plaintiffs Rodriquez and DeLeon have been partners for 20 years. They were 

lawfully married in California in 2008. They reside together as legally married spouses 

and plan to remain together for the rest of their lives. They accept all of the duties and 

responsibilities that are commonly associated with marriage. Plaintiff Martin Aranas, 

now 25 years old, is the son of plaintiff DeLeon, has lived in the United States since the 

age of nine years; he will qualify for adjustment of status if plaintiff DeLeon is granted 

adjustment of status. 
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 3.   Plaintiffs allege that defendants’ refusal to grant immigration benefits, 

including lawful permanent residence, to the spouses of U.S. citizen petitioners solely 

because their spouses are the same sex violates the substantive due process and equal 

protection guarantees of the Fifth Amendment to the United States Constitution and 8 

U.S.C. § 1152(a)(2), which prohibits discrimination in the issuance of visas based upon a 

petitioner’s or an immigrant visa beneficiary’s “sex.” 

 4.  This is an action for declaratory and injunctive relief pursuant to 28 U.S.C. 

§§ 2201-2202 and Fed.R.Civ.Proc. Rule 57, and for review of agency action pursuant to 

the Administrative Procedure Act, 5 U.S.C. §§ 701-706. Plaintiffs seek a declaration that 

DOMA § 3, 1 U.S.C. § 7, violates the United States Constitution, as applied to plaintiffs 

and those similarly situated, by refusing to recognize their lawful marriages for purposes 

of conferring family-based immigration waivers and benefits. As a direct and proximate 

result of the violations of the Constitution alleged herein, plaintiffs have been denied, and 

will continue to be denied, legal protections and benefits under the Immigration and 

Nationality Act that would be available to them were they spouses of different sexes. 

II 

JURISDICTION 

5. This Court has jurisdiction pursuant to U.S. Const. Art. III; 28 U.S.C. § 1331 

(federal question jurisdiction); 28 U.S.C. § 1361 (mandamus jurisdiction), and 28 U.S.C. 

§ 2241 (habeas corpus jurisdiction). 
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6. Plaintiffs’ prayer for declaratory relief is brought pursuant to 28 U.S.C. §§ 2201 

and 2202. 

7.  Venue is properly in this court pursuant to 28 U.S.C. § 1391(b) and (e)(1), (2), 

and (4), because acts complained of occurred in this district, the plaintiffs reside in this 

district, defendants have offices in this district, and no real property is involved in this 

action. 

III 

PARTIES 

 8. Plaintiff, Irma Rodriguez is a U.S. citizen, a resident of California, and is the 

lawful spouse of plaintiff Jane DeLeon.  

 9.  Plaintiff Jane DeLeon is a citizen of the Philippines, the lawful spouse of 

Plaintiff Rodriquez, a resident of California, and the beneficiary of an approved 

employment-based immigrant visa petition.  

 10.  Plaintiff Martin R. Aranas is the biological son of plaintiff DeLeon, a citizen 

of the Philippines, a resident of California, and would qualify for lawful permanent 

resident status were his mother is granted lawful permanent resident status. 

11.  Defendant Janet Napolitano is the Secretary of the United States Department 

of Homeland Security. Defendant Napolitano is charged with the administration of the 

United States Department of Homeland Security. Defendant United States Citizenship 

and Immigration Services is a subordinate agency within the Department of Homeland 
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Security, and as such is under the authority and supervision of defendant Napolitano. She 

is sued in her official capacity. 

12.  Defendant Alejandro Mayorkas is the Director of defendant the United 

States Citizenship and Immigration Services, an entity within the Department of 

Homeland Security with statutory responsibility for adjudicating petitions filed by United 

States citizens and lawful permanent residents for benefits to “immediate relative” 

immigrant family members, including lawful spouses of United States citizens and lawful 

permanent residents. He is sued in his official capacity. 

13.  Defendant the United States Citizenship and Immigration Service 

(“USCIS”) is an entity within the Department of Homeland Security with statutory 

responsibility for the constitutional and lawful adjudication of petitions and applications 

filed by United States citizens and lawful permanent residents to grant benefits to 

immigrant family member beneficiaries, including lawful spouses of United States 

citizens and lawful permanent residents.  

IV 

CLASS ACTION ALLEGATIONS 

14.  Pursuant to Rules 23(a)(1)-(4) and (b)(2) of the Federal Rules of Civil 

Procedure, plaintiffs bring this action as a class action on behalf of the following 

proposed class: 

All members of lawful marriages whom the Department of Homeland Security, 
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pursuant to § 3 of the Defense of Marriage Act, 1 U.S.C. § 7, refuses to recognize 

as spouses for purposes of conferring lawful status and related benefits under the 

Immigration and Nationality Act, 8 U.S.C. §§ 1101 et seq. 

15. The size of the class is so numerous that joinder of all members is 

impracticable.   

16.  The claims of plaintiffs and those of the proposed class members raise 

common questions of law and fact concerning the constitutionality of DOMA as 

applied to deny family-based immigration benefits under the INA. This question is 

common to the named parties and to the members of the proposed class because 

defendants have acted or will act on grounds generally applicable to both the named 

parties and proposed class members. Plaintiffs’ claims are also typical of the class 

claims. 

17. The prosecution of separate actions by individual members of the class 

would create a risk of inconsistent or varying adjudications establishing incompatible 

standards of conduct for defendants. Prosecution of separate actions would also 

create the risk that individual class members will secure court orders that would as a 

practical matter be dispositive of the claims of other class members not named parties 

to this litigation, thereby substantially impeding the ability of unrepresented class 

members to protect their interests. 
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18.   Defendants, their agents, employees, and predecessors and successors in 

office have acted or refused to act, or will act or refuse to act, on grounds generally 

applicable to the class, thereby making appropriate injunctive relief or corresponding 

declaratory relief with respect to the class as a whole. Plaintiffs will vigorously represent 

the interests of unnamed class members. All members of the proposed class will benefit 

by the action brought by plaintiffs. The interests of the named plaintiffs and those of the 

proposed class members are identical. Plaintiffs’ counsel include attorneys highly 

experienced in federal class action litigation and litigation involving the INA and the 

Fifth Amendment of the United States Constitution. 

V 

FACTUAL ALLEGATIONS 

 19.  Plaintiff DeLeon was born on August 21, 1964 in the Philippines. She is a 

citizen of the Philippines. From about 1984 to 1989 plaintiff DeLeon lived in a common-

law “marriage” with Joseph Randolph Aranas. They have two sons born in the 

Philippines, Mikkel R. Aranas, born in 1985, and plaintiff Martin Aranas, born in 1986.  

 20.   Plaintiff DeLeon was admitted to the United States on or about December 

18, 1989, on a B-2 visitor’s visa and has resided here continuously since that time.  

 21.   When plaintiff DeLeon left the Philippines the country was in turmoil, 

poverty was endemic, armed opposition groups were confronting the government, and 

sexual discrimination and repression of women were rampant.  
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 22.   When plaintiff DeLeon entered the United States in 1989, her passport listed 

her occupation as “housewife” and her name as Jane Francis L. Aranas, although she was 

not legally married to Joseph Aranas. So-called common-law “marriages” are not unusual 

in the Philippines and are governed by Article 147 of the Family Code which reads in 

part, for example, that “[w]hen a man and a woman … live exclusively with each other as 

husband and wife without the benefit of marriage …, their wages and salaries shall be 

owned by them in equal shares and the property acquired by both of them through their 

work or industry shall be governed by the rules on co-ownership.”  

 23.   In the Philippines, plaintiff DeLeon used the name Jane Francis L. Aranas, 

Francis being her middle name and the “L” standing for DeLeon, her maiden name. It is 

common in the Philippines for women to adopt the names of their husbands with whom 

they live exclusively as husband and wife without the benefit of marriage.  

 24.   Joseph Randolph Aranas followed plaintiff DeLeon to the United States 

shortly after her entry. Plaintiff DeLeon and Mr. Aranas resided together in the United 

States until in or about 1991. 

 25.   Plaintiffs Rodriquez and DeLeon met in Westminster, California, in 1992. 

They have resided together in a committed life-long relationship for 20 years. They were 

lawfully married under the laws of California on August 22, 2008. They continue to 

reside together as a married couple and plan to do so for the rest of their lives.  
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 26.   On or about March 2, 2006, plaintiff DeLeon’s employer applied for 

permanent resident status on her behalf. The visa petition was approved on or about May 

22, 2006. Her “priority date” (date in line for a visa) was March 2, 2006. On or about 

August 16, 2007, plaintiff DeLeon filed an application for adjustment of status under § 

245 of the Immigration and Nationality Act, as amended (“INA”). At the time she applied 

for adjustment of status her priority date was current (there were visa numbers available 

for the quota under which her employment-based visa was approved). Plaintiff Martin 

Aranas also applied for adjustment of status as a derivative beneficiary of his mother. 

 27.   On April 14, 2011, defendants notified plaintiff DeLeon that she appeared to 

be inadmissible to the United States because she had entered the United States in 1989 as 

a “housewife,” under the name Jane L. Aranas, but was not legally married to Mr. Aranas 

at the time. The notice alleged that plaintiff DeLeon had entered the U.S. in 1989 by 

misrepresenting her name and marital status, and was therefore inadmissible under INA § 

212(a)(6)(C), which makes inadmissible anyone who obtains a visa or admission to the 

U.S. by misrepresenting a material fact. 

 28.   Defendants nevertheless provided plaintiff DeLeon specific instructions on 

how to apply for a waiver of inadmissibility pursuant to INA § 212(i), 8 U.S.C. § 1182(i), 

which requires a showing that her removal or denial of adjustment of status would “result 

in extreme hardship to [her] citizen … spouse or parent …” Id. 
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 29.   Plaintiffs did not believe plaintiff DeLeon was eligible for a waiver of 

inadmissibility based upon hardship to plaintiff Rodriguez. On July 5, 2011, plaintiff 

DeLeon instead filed an Application for Waiver of Grounds of Inadmissibility, Form I-

601, based on the hardship her removal would cause her 92-year old citizen father, who 

resides both in the U.S. and in the Philippines.  

 30.   On September 1, 2011, defendants denied plaintiff DeLeon’s applications 

for a waiver of inadmissibility and adjustment of status. Defendants denied plaintiff 

DeLeon’s I-601 waiver application on the ground she had failed to establish that denial of 

lawful permanent resident status would cause extreme hardship to her citizen father. The 

waiver denial automatically resulted in a denial of the application for adjustment of 

status. 

 31.  After consulting counsel, plaintiffs Rodriquez and DeLeon then determined 

that pursuant to INA § 212(i) they could renew the I-601 waiver application based upon 

extreme hardship that plaintiff Rodriquez would suffer if plaintiff DeLeon were denied 

lawful resident status and required to depart the country.   

 32.   On or about September 27, 2011, plaintiff DeLeon submitted a timely 

Motion to Reopen/Reconsider I-601 Denial (“I-601 Motion to Reopen”) on the ground 

that denying her lawful permanent residence and requiring her departure from the United 

States would cause extreme hardship to her U.S. citizen spouse, plaintiff Rodriquez.  
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 33.   If plaintiff DeLeon is forced to depart the United States, plaintiff Rodriquez 

will be forced to leave the United States and relocate to the Philippines, abandon her 

employment, and leave her immediate family members, or end a 20-year committed 

lifetime relationship and effectively end her marriage. 

 34.   Factors typically considered by defendants to determine extreme hardship 

needed to approve a waiver of inadmissibility are (1) presence of U.S. citizen family 

member, (2) ties to the U.S., (3) qualifying relatives, (4) ties outside the U.S., (5) 

conditions in the country to which the qualifying relative would relocate, (6) the financial 

impact of departure, and (7) significant issues of health “particularly when tied to the 

unavailability of suitable medical care in a country to which the qualifying relocating 

relative would relocate.” In re Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999) (en 

banc). 

 35.   Applying these standards to this case:  

 (1) Plaintiff DeLeon has a U.S. citizen spouse,  

 (2) Both plaintiff Rodriguez and plaintiff DeLeon have a wide range of ties in the 

U.S. through their gainful employment, extended family, friends and community ties they 

have developed over the course of their twenty years together in the U.S. 

 (3) Plaintiff DeLeon has two sons who reside in the United States. Her sister and a 

niece also reside in the United States as lawful permanent residents. Plaintiff Rodriguez’s 
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father, mother, three sisters and one brother all are U.S. citizens and reside permanently 

in the United States. 

 (4) Plaintiff Rodriguez has no immediate relatives living in the Philippines. She 

has no social, economic, or community ties in the Philippines.  

 (5) The conditions in the Philippines continue to be marked by rampant 

discrimination against women in general and lesbians in particular, criminalization of 

lesbians and gay men who show public affection, endemic poverty, substandard housing, 

and armed insurgency. Under Article 200 of the Revised Penal Code of the Philippines, 

homosexual displays of affection may be penalized by “arresto mayor and public 

censure,” as it is subject to the “grave scandal” prohibition. Article 27 of the Revised 

Penal Code of the Philippines provides for incarceration for one month and one day to six 

months for a violation of Article 200. The U.S. State Department reports that treatment of 

women in the Philippines is highly discriminatory with respect to employment and public 

safety. Fifteen percent of women in the Philippines have been raped. http:www.state.gov 

(Philippines Report Release April 8, 2011). The State Department reports that women in 

police custody are frequently raped, particularly women from marginalized groups, such 

as lesbians. The report also notes that the Philippines “has yet to even approve any anti-

discrimination legislation” to protect gay and lesbian citizens. Id. The married life shared 

by plaintiffs Rodriquez and DeLeon would more likely than not result in their persecution 

and possible prosecution were they forced to relocate to the Philippines. 
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 (6) Plaintiffs’ relocating to the Philippines would have a catastrophic impact on 

plaintiff Rodriguez’s economic situation inasmuch as she would have to abandon her 

employment in the United States and seek employment in the Philippines where 

joblessness is endemic and wages perhaps 10-20 percent of what they are in the United 

States. 

 (7) Plaintiffs’ relocating to the Philippines could significantly and adversely impact 

plaintiff Rodriguez’s medical condition because of inadequate available care there and 

the unavailability of prescription medications she is required to take. Plaintiff Rodriguez 

suffers from stenosis of the left brain that causes extreme pain, disorientation, and 

numbness. She also suffers hypertension. She may require surgery in the future to address 

her stenosis, and if her condition worsens rapidly, surgery may be required immediately. 

Due to her illnesses, plaintiff Rodriguez is required to take several prescription 

medications. Large areas of the Philippines have no routine access to pharmacies, and 

one of the prescription medications she is required to take for pain control, Ultram, is not 

available in the Philippines. The provision of health services in the Philippines is 

extremely poor for the vast majority of people. Relocating there may well cause plaintiff 

Rodriguez’s medical condition to deteriorate and, if brain surgery is needed, it is unlikely 

she will receive the medical care possibly needed to save her life, which she would be 

able to obtain if she remained in the U.S.  
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 36.  The facts presented in plaintiff DeLeon’s motion to reopen her I-601 

Application for Waiver of Grounds of Inadmissibility would in any similar case (not 

involving a same sex marriage) result in approval of a waiver of inadmissibility. On 

information and belief, defendants routinely approve waiver applications based on far 

less compelling facts than those underlying plaintiff’s application.   

 37.  On November 9, 2011, defendants denied the Motion to Reopen and waiver 

not because the application failed to show that plaintiff DeLeon’s departure from the 

country would cause plaintiff Rodriquez extreme hardship, but solely because, under 

DOMA § 3, plaintiff DeLeon was married to someone of the “wrong” sex. The denial 

states that under the DOMA “Jane DeLeon’s ‘same-sex spouse’ does not qualify as a 

relative for purposes of establishing hardship.” Defendants also informed plaintiff 

DeLeon that she was no longer authorized for employment. She was further advised that 

she was now accruing “unlawful presence” in this country; that if she accrues more than 

six months of unlawful presence she will be barred from the United States for three years; 

and that if she remains for more than one year she will be barred from the United States 

for ten years.  

 38. Plaintiff Martin Aranas’s immigration status is wholly dependent on that of 

his mother. He is a derivative beneficiary of plaintiff De Leon’s visa petition and 

application to adjust status. A child under the age of 21 receives the same priority date as 

his or her parent. 22 C.F.R. § 42.53(a). Sons and daughters who are derivative 
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beneficiaries of a parent’s priority date in employment-based categories remain eligible 

for derivative immigration benefits so long as they are under 21 at the time a visa 

becomes immediately available. INA § 203(h). Child Status Protection Act, Pub. L. 107-

208, 116 Stat. 927 (Aug. 6, 2002) (“CSPA of 2000”).  

 39. Defendants approved plaintiff De Leon’s I-140 Petition in 2006, and an 

immigrant visa became immediately available to her in July 2007. In August 2007 

plaintiff De Leon timely filed an I-485 application for adjustment of status seeking lawful 

permanent residence for plaintiff Martin Aranas as a derivative beneficiary. Plaintiff 

Martin Arana was 20 years old at the time of the I-485 filing. His reaching the age of 21 

after the date a visa became available to his mother does not bar him from derivative 

immigration status. However, defendants’ denying plaintiff DeLeon’s application for 

adjustment of status disqualifies plaintiff Martin Arana from receiving derivative 

immigration benefits through any future application for immigration benefits filed on his 

mother’s behalf and strips him of his protection under CSPA of 2000 against aging-out. 

  40.  Plaintiffs seek preliminary relief to save plaintiff DeLeon and Aranas from 

forced unemployment or illegal employment and the forced separation of the plaintiffs’ 

family or involuntary relocation to the Philippines pendent lite. They seek permanent 

relief restoring plaintiffs DeLeon and Aranas to the position they would now be in but for 

the constitutional violations alleged herein. 

/ / / 
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 Application of the INA 

 41.  The purpose of INA § 212(i) is to keep families together when the departure 

of an immediate family member would cause extreme hardship to a United States citizen 

or lawful permanent resident spouse or parent. Defendants routinely apply INA 212(i) so 

as to preserve family units in cases in which refusal to grant an inadmissible immigrant a 

waiver leading to denial of adjustment of status would cause extreme hardship to a U.S. 

citizen or lawful permanent resident spouse or parent.  

 42.   The INA nowhere limits the term “spouse” to only include a union between 

“one man and one woman.” The INA does not exclude from its definition of “spouse” 

those spouses who are the same sex as one another. To the contrary, the INA disallows 

discrimination in the issuance of visas on the basis of sex. 8 U.S.C. § 1152(a)(2).  

 43. In 1990, Congress amended the INA to provide that immigrants could not be 

denied visas or admission to the United States based on sexual orientation. Immigration 

Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978 (1990). 

44.  A marriage is usually valid for immigration purposes if it is recognized by 

the law of the state where it occurs. Matter of Lovo-Lara, 23 I&N Dec. 746, 748 (BIA 

2005). Historically, as long as two people intend to establish a life together at the time of 

the marriage, the marriage is valid for immigration purposes. Bark v. INS, 511 F.2d 1200 

(9th Cir. 1975). Under the Tenth Amendment to the U.S. Constitution, states reserve all 

powers not assigned to the federal government, including the classification of a person’s 
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sex and determining the lawfulness of marriages. Matter of Lovo-Lara, 23 I&N Dec. at 

748.  

DOMA’s Enactment 

45.  DOMA’s legislative history identifies several interests that Congress 

purportedly sought to advance through the law’s enactment. The House Report 

acknowledged that federalism constrained Congress’s power, and that “[t]he 

determination of who may marry in the United States is uniquely a function of state law.” 

H.R. Rep. No. 104-664, at 3 (1996), reprinted in 1996 U.S. Code Cong. & Admin. News 

2905, 2906-07 (“H. Rep.”). Nonetheless, the Report stated that Congress was not 

“supportive of (or even indifferent to) the notion of same-sex ‘marriage’.” Id. at 12. The 

authoritative House Report provides several purported reasons for the enactment of 

DOMA: (1) defending and nurturing the institution of traditional, heterosexual marriage; 

(2) defending traditional notions of morality; (3) protecting state sovereignty and 

democratic self-governance; and (4) preserving scarce government resources. Id. The 

Report also claimed interests in “encouraging responsible procreation and child-rearing,” 

and conserving scarce resources. Id. at 13, 18. 

46.  Although DOMA amended the eligibility criteria for a vast number of 

federal benefits, rights, and privileges dependent upon marital status either directly under 

federal law or controlled in some fashion by federal law, the relevant committees did not 
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engage in any meaningful examination of the scope or effect of the law, much less detail 

the ways in which federal interests underlying numerous programs would be affected. 

47.   The interests identified by Congress and all other interests that might be 

advanced to justify DOMA’s constitutionality are inapposite in the context of federal 

immigration benefits, and/or are not rationally related to discriminating against married 

same-sex couples.   

48.   Procreation, which Congress erroneously deemed the unique province of 

“traditional, heterosexual marriage[s],” is not a precondition of marriage, of receipt of 

federal marital protections, or of the issuance of a family-based immigrant benefits. The 

federal government’s refusal to recognize the marriages of same-sex couples does not 

nurture, improve, stabilize or enhance the marriages of other married couples. Nor would 

the federal government’s recognition of the marriage of plaintiffs Rodriguez and DeLeon 

or of other married, same-sex couples degrade, destabilize or have any other deleterious 

effect on the marriages of other married couples. The claimed federal “interest” in 

“defending” “traditional heterosexual marriage” simply states the government’s intent to 

discriminate against same-sex couples and provides no independent justification for such 

discrimination.  

49.   The INA sets out several acts involving immoral conduct that make 

immigrants inadmissible for visas and adjustment of status. E.g. INA§ 212(a) (2)(D) 

(excluding aliens who “has engaged in prostitution within 10 years of the date of the 
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application”); INA § 212(a)(2)(A)(i)(I) (excluding aliens who have committed a crime 

involving moral turpitude); INA § 212(a)(2)(D)(iii) (excluding aliens who enter the 

United States “to engage in any other unlawful commercialized vice”). Nowhere has 

Congress made a finding that granting visas only to heterosexual immigrants protects the 

institution of “traditional heterosexual marriage” or “traditional notions of morality.”  

50.   The INA does not require defendants to deny visas or adjustment of status 

based upon an immigrant’s sex or sexual orientation. There is no credible evidence that 

lesbian and gay married couples in any way increase the immorality of the communities 

or countries in which they reside. There is no evidence or rational basis to believe that 

granting plaintiff DeLeon or similarly situated immigrants adjustment of status will in 

any way negatively impact “traditional notions of morality.”  

51.   Nor does DOMA advance any interest in protecting states’ sovereignty over 

marriage; instead, it negates and disregards states’ decisions regarding the institution of 

marriage. The INA and federal immigration authorities fully embrace the myriad of state 

marriage laws by recognizing as valid for federal immigration purposes heterosexual 

marriages that have been declared valid pursuant to state law, notwithstanding that the 

requirements for a valid marriage differ from state to state.  

52.   Application of DOMA to prevent plaintiffs from obtaining immigration 

benefits does nothing to preserve the resources of the federal Government. The 

Congressional Budget Office has correctly found that enforcing the DOMA saves the 



  

- 21 - 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

federal government no money, but to the contrary, results in net costs. Cong. Budget 

Office, U.S. Cong., The Potential Budgetary Impact of Recognizing Same-Sex Marriages 

1 (June 21, 2004), http://www.cbo.gov/sites/default/files/cbofiles/ftpdocs/55xx/doc5 5 

59/06-2 l-samesexmarriage.pdf. 

 53.  DOMA and its application to plaintiffs Rodriquez and DeLeon and their 

proposed class members deprives plaintiffs and putative class members of substantive 

due process by burdening the integrity of their lawful marriages and their most intimate 

family relationships.  

54.   DOMA on its face discriminates on the basis of sex and implicitly on the 

basis of sexual orientation. Such a law requires heightened scrutiny. A classification 

triggers heightened scrutiny when (1) the target group has suffered a history of invidious 

discrimination, and (2) the characteristics that distinguish the group’s members bear no 

relation to their ability to perform or contribute to society. In applying heightened 

scrutiny courts also have considered the group’s minority status and/or relative lack of 

political power, and whether group members have obvious, immutable, or distinguishing 

characteristics that define them as a discrete group. 

55.   The target group in this case has clearly suffered a history of invidious 

discrimination. “[F]or centuries there have been powerful voices to condemn homosexual 

conduct as immoral,” Lawrence v. Texas, 539 U.S. 558, 571 (2003), and  “state-

sponsored condemnation” of homosexuality has led to “discrimination both in the public 
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and in the private spheres.” Id. at 575. To this day, lesbians and gay men remain the 

subjects of public opprobrium, face the ever-present threat of anti-gay violence, and 

remain vulnerable to discrimination in employment, housing, and public 

accommodations. 

56.   The characteristics that distinguish the group’s members, including plaintiffs 

DeLeon and Rodriquez, bear no relation to their ability to perform or contribute to 

society. There exists no credible evidence that sexual orientation bears any relation to 

one’s ability to perform or contribute to society. The psychological and medical 

community has long confirmed that homosexuality per se entails no impairment in 

judgment, stability, reliability or general social or vocational capabilities. Gay men and 

lesbians serve in Congress, in the federal judiciary, and in the Executive Branch of 

government. Empirical studies have consistently found that lesbians and gay men are as 

able as heterosexuals to form loving, committed relationships. Plaintiffs Rodriguez and 

DeLeon illustrate this: They have had a relationship of almost 20 years. They were 

married as soon as they were legally permitted to do so. They have made a commitment 

to live together as a family. Like millions of their fellow lesbians and gay men, they are 

woven into the fabric of everyday America, leading productive lives as spouses, family 

members, friends, neighbors, and coworkers. 

  57. The obstacles to political power for gay men and lesbians are well known. 

Gay men and lesbians are, both nationally and locally, a minority, comprising about 3.5 
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percent of the population. They are geographically dispersed, and, unlike many 

minorities, may go unidentified out of fear of ostracism and even violence, further 

eroding the potential for political mobilization. Political opposition to legal protections 

and benefits for gay men and lesbians is powerful, mobilized, and well-funded. There is 

no federal prohibition against discrimination based on sexual orientation in employment, 

housing, public accommodations, or education, nor any such protection in 29 states. 

Openly gay officials are significantly underrepresented in political office in proportion to 

the gay and lesbian population. 

 58. Although not essential to heightened scrutiny, laws that discriminate based 

on obvious, immutable, or distinguishing characteristics that define persons as a discrete 

group may trigger heightened scrutiny. Sexual orientation and sexual identity are entirely 

or largely immutable; they are so fundamental to one’s identity that a person should not 

be required to abandon them. Sexual orientation is inherent to one's very identity as a 

person. It would work a fundamental injustice to require gay men and lesbians to chose 

between retaining their identity and somehow changing (if that were even possible) to 

gain parity with their heterosexual brethren. 

59. Heightened scrutiny is also warranted because DOMA unequally burdens 

plaintiffs’ constitutionally protected interest in the integrity of their families. By its 

sweeping reclassification of the plaintiffs as “single” or “unmarried” for all federal 

purposes, DOMA erases their marriages under federal law. By throwing plaintiffs’ 
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marriages into a confusing legal status in which their marriages “count” for some 

purposes but not others, DOMA erases much of the meaning their marriages would 

otherwise have—in both public and private settings—and relegates them to second-class 

status. The right to maintain family relationships free from undue government restrictions 

is a long-established and fundamental liberty interest. 

 60.  Heightened scrutiny is also warranted because DOMA intrudes into an area 

of traditional state prerogative—regulation of marriage and family—and accordingly 

raises federalism concerns. DOMA represents the first time that the federal government 

has attempted to mandate a uniform definition of marriage. The absence of precedent for 

this legislative classification demonstrates an impermissible animus and hostility toward 

same-sex couples and individuals based upon their sexual orientation.  

 61.   There exists no fairly conceivable set of facts that could ground a substantial 

or rational relationship between DOMA and a legitimate government objective in this 

case. Congress has yet to identify a reason why gay and lesbian individuals who have met 

their obligations as taxpaying citizens and who are married to someone of the same sex 

must be denied family benefits available to persons who are married to someone of a 

different sex. Singling out same-sex couples that are married among all married persons 

for denial of waivers of inadmissibility is simply an expression of the intent to 

discriminate against gay people. At bottom, DOMA, 1 U.S.C. § 7, is motivated by 
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disapproval of gay men and lesbians and their relationships, an illegitimate federal 

interest. 

 62.  On February 23, 2011, the Attorney General notified congressional 

leadership that the Administration had determined that § 3 of DOMA is unconstitutional 

as applied to same-sex couples whose marriages are legally recognized under state law 

and that the Department of Justice would no longer defend DOMA § 3 before the federal 

courts. The Department of Justice believes that discrimination on the basis of sexual 

orientation must withstand heightened scrutiny and that DOMA § 3 fails to do so. 

 63.  While defendants rely on DOMA § 3 to deny U.S. citizen plaintiff 

Rodriquez the right to reside in her own country with her spouse who has an approved 

visa petition, and to deny plaintiff DeLeon a waiver of inadmissibility, defendants permit 

a range of non-citizen temporary visitors (students, temporary employees, investors, etc.) 

to have their spouses live with them through the issuance of “accompanying” relative 

visas. See, e.g., INA §§ 101(a)(15)(E) (Treaty Investor Spouse), 101(a)(15)(F) (student 

spouse); 101(a)(15)(H)(temporary worker spouse). There is no rational basis for 

permitting non-citizen visiting immigrants to live with their different-sex spouses in the 

U.S., while not permitting U.S. citizens to live with their spouses simply because they are 

of the same sex. 

 64.   While defendants rely on DOMA § 3 to deny Rodriguez—a U.S. citizen in a 

20 year relationship (and three year marriage)—the ability to live here with her spouse, 
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defendants approve otherwise identical waiver applications sought by different-sex 

married couples who may have met only a handful of weeks ago over the internet. 

  65. At the same time as defendants automatically deny immigration benefits to 

plaintiffs and their putative class members, defendants have granted and continue to grant 

family based petitions and waivers to, inter alia, different-sex married couples who 

remain childless for whatever reason, immigrant beneficiaries convicted of crimes or who 

have engaged in other conduct involving moral turpitude, fiancés of U.S. citizens who are 

not even married, and different-sex married couples who met over the internet and have 

been married for only a few days or weeks. 

 66.  Despite the willingness of plaintiffs Rodriguez and DeLeon to assume the 

legally imposed responsibilities of marriage at the federal level, just as they do at the state 

level, and plaintiff DeLeon’s willingness to accept all of the responsibilities associated 

with becoming a lawful permanent resident of the United States, plaintiffs are prevented 

from doing so by defendants’ implementation of the DOMA § 3, 1 U.S.C. § 7. 

VI 

IRREPARABLE INJURY 

 67.   Plaintiffs have suffered and will continue to suffer irreparable harm because 

of defendants’ applying DOMA § 3 as alleged herein. Defendants’ policies and practices 

have deprived and will continue to deprive plaintiffs of substantive due process and equal 

protection in violation of the Fifth Amendment to the United States Constitution.  
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 68.  As a result of defendants’ applying DOMA § 3 as alleged herein, plaintiffs 

Rodriguez and DeLeon imminently face either living apart in different countries, or U.S. 

citizen plaintiff Rodriquez having to abandon the United States in order to maintain her 

family life with plaintiff DeLeon. The denial of plaintiff DeLeon’s waiver also 

terminated her and plaintiff Martin Aranas’s temporary lawful status and employment 

authorization of many years, effectively placing in immediate jeopardy their right to 

continue to be employed, and to remain here other than in “illegal” status pending entry 

of judgment in this case.  

VII 

FIRST CLAIM FOR RELIEF 

[Fifth Amendment Equal Protection] 

69.  Plaintiffs hereby incorporate by reference ¶¶ 1-68 of this Complaint as 

though fully set forth herein. 

70.  Defendants’ applying DOMA § 3 to deny family-based immigration waivers 

and petitions solely based upon a married couples’ sexual orientation, and/or the fact that 

the petitioning party and the immigrant beneficiary are of the same sex, violate the equal 

protection guarantee of the Fifth Amendment inasmuch as DOMA treats identically 

situated married persons differently based on their sexual orientation and sex, with no 

permissible or constitutionally adequate justification.  

/ / / 
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VIII 

SECOND CLAIM FOR RELIEF 

[Denial of substantive due process] 

71.  Plaintiffs hereby incorporate by reference ¶¶ 1-68 of this Complaint as 

though fully set forth herein. 

72.  DOMA and its application to plaintiffs deprives plaintiffs Rodriquez and 

DeLeon of substantive due process by burdening the integrity of their lawful marriage 

and their most intimate family relationships. The right to maintain family relationships 

and personal choice in matters of marriage and family life free from undue government 

restrictions is a fundamental liberty interest. Lawrence v. Texas, 539 U.S. 558 (2003). 

DOMA substantially burdens plaintiffs’ fundamental interest in their existing familial 

relationships without a rational, substantial, or compelling reason for doing so. 

73.  When the government intrudes upon the personal and private lives of 

lesbians and gay men in a manner that implicates the rights identified in Lawrence v. 

Texas, supra, the government must advance an important governmental interest, which it 

has not done in this case; the government must show that the intrusion significantly 

furthers that interest, which has not been shown in this case; and the government must 

show that the intrusion is necessary to further that interest, which it has not shown in this 

case. Witt v. Dep’t of the Airforce, 527 F.3d 806 (9th Cir. 2008). 

/ / / 
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X 

PRAYER FOR RELIEF 

 WHEREFORE, plaintiffs pray that this Court — 

 1.  assume jurisdiction of this cause;  

 2.  certify a class of similarly situated same-sex married couples as proposed 

herein; 

 3.  enter declaratory judgment that defendants’ applying DOMA § 3 in this and 

similar cases, and defendants’ regulations, policies and practices applying DOMA § 3 

against plaintiffs and those similarly situated are unlawful;  

 4.  issue a temporary injunction enjoining defendants— 

 a) from removing or detaining plaintiffs DeLeon and Arenas and those similarly 

situated; 

 b) from revoking or denying employment authorization to plaintiffs DeLeon and 

Arenas and those similarly situated; and 

 c) from deeming plaintiffs DeLeon and Arenas and those similarly situated 

inadmissable pursuant to 8 U.S.C. § 1182(a)(9)(B)(i), where such persons would 

not have accrued more than six months in unlawful status but for DOMA § 3;  

 5.  issue a permanent injunction enjoining defendants from denying United States 

citizen petitioners and their immigrant spouses approvals of benefits under the INA solely 
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because the lawfully married U.S. citizens and immigrant beneficiaries are of the same 

sex; 

7.  award plaintiffs their costs and attorney’s fees pursuant to the Equal Access to 

Justice Act (EAJA), 28 U.S.C. § 2412; and 

8.  issue such further relief as the Court deems just and proper. 

Dated: July 12, 2012. CENTER FOR HUMAN RIGHTS AND 
CONSTITUTIONAL LAW 
Peter A. Schey 
Carlos R. Holguín  

PUBLIC LAW CENTER  
Julie Greenwald 
Monica Ashiku 

ASIAN LAW ALLIANCE 
Beatrice Ann M. Pangilinan 

LAW OFFICES OF MANULKIN & BENNETT  
Gary H. Manulkin 
Reyna M. Tanner 

 

   
  Peter A. Schey 

 
  /s/ Carlos R. Holguín 
  
 
 Attorneys for Plaintiffs 
 
 
/ / / 

 


