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IN THE UNITED STATES DISTRICT COURT

7

FOR THE DISTRICT OF ARIZONA
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Arizona Dream Act Coalition; Jesus CastroMartinez; Christian Jacobo; Alejandro Lopez;
Ariel Martinez; and Natalia Perez-Gallagos,
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17
18
19
20

No. CV12-02546 PHX DGC
ORDER

Plaintiffs,
v.
Janice K. Brewer, Governor of the State of
Arizona, in her official capacity; John S.
Halikowski, Director of the Arizona Department
of Transportation, in his official capacity; and
Stacey K. Stanton, Assistant Director of the Motor
Vehicle Division of the Arizona Department of
Transportation, in her official capacity,
Defenda

nts.

This case concerns the constitutionality of th e State of Arizona’s denial of driver’s

21

licenses to persons c ommonly known as “DR EAMers.”1 On June

22

Napolitano, Secretary of the Department of Homeland Security (“DHS”), announced the

23

Deferred Action for Childhood Arrivals (“ DACA”) pr ogram, whic h pr ovides deferred

24

action f or a period of two years to certain e ligible DREAMers (hereafter referred to as

25
26
27
28

1

15, 2012, Janet

Plaintiffs generally refer to themse lves as “DREAMers” based on proposed
federal legislation known as the Developm ent, Relief, and Education for Alien Minors
Act (the “DREAM Act”). Doc. 1, ¶ 2. The DR EAM Act w ould grant l egal status to
certain undocumented young adults. Congress has consid ered the DREAM Act several
times, but no version has been e nacted. See, e.g. , DREA M Act of 2011, S. 952, H.R.
1842, 112t h Cong. (2011); DR EAM Act of 20 10, H.R . 6497, S. 3 962, S. 3963, 111th
Cong. (2010); DREAM Act of 2007, S. 774, 110th Cong. (2007).

1

“DACA recipients”). Defe

rred action constitutes a disc

retionary decision by law

2

enforcement authorities to defer legal action that would remove an individual from th e

3

country. The DACA program also provides that DACA reci pients may work during the

4

period of deferred action and may obtain employment authorization documents, generally

5

known as “EADs,” from the United States

6

(“USCIS”).

Citizenship and Imm igration Ser vices

7

Arizona la w pr ovides that the A rizona Department of Transportation (“A DOT”)

8

“shall not i ssue to or r enew a driver license . . . for a person w ho does not s ubmit proof

9

satisfactory to t he de partment that the app licant’s presence in

the United States is

10

authorized under federal law.” A.R.S. § 28-3153(D). Before th e announcement of the

11

DACA program, the Mot or Vehicle Division (“MVD”) of ADOT accepted all federally-

12

issued EADs as sufficient ev idence that a person’s presence in the United States was

13

authorized under feder al law, and therefore gran ted driver’s licenses to such i ndividuals.

14

After announcement of the DAC A progra m, MVD r evised its policy to provi de that

15

EADs issued to DACA recipi ents do not constitute sufficien t evidence. MVD continues

16

to accept all other EADs, including those i

17

forms of deferred action.

ssued to persons who have received other

18

Plaintiffs are the Arizona Dream Act Coalition (“ADAC”), an immigrant youth-

19

led com munity orga nization, and five indivi dual DACA recipients. They allege that

20

Defendants’ driver’s license poli cy vi olates the S upremacy and the Equal Protection

21

Clauses of the United States Constitution. Pl aintiffs have filed a motion for preliminary

22

injunction (Doc. 29), and Defe ndants have filed a motion

23

motions ar e fully briefed, and the Court he ard oral ar gument on March 22, 2013. For

24

reasons stated below, t he Court concludes that Plaintiffs have not shown a likelihood of

25

success on the m erits of their Suprem acy Cl ause claim . Plaintiffs have show

26

likelihood of success on the merits of their equal protection claim, but the Court finds that

27

they have not s hown a likelih ood of irrepa rable injur y an d have not other wise m et the

28

high burden for a mandatory

to dismiss (Doc. 58). The

na

injunction. The Court accor dingly will deny Plaintiffs’
-2-

1

motion for a preliminary injunction and grant Defendants’ motion to dismiss in part.
BACKGROUND

2
3
4

I.

Deferred Action and DACA.
The federa l gover nment has broad and

plenary powers over the subject of

Arizona v. U nited States , 132 S. Ct. 2492, 2498

5

immigration and t he s tatus of aliens.

6

(2012); see also U.S. Const. art. I, § 8, cl. 4. Through the I mmigration and Nationality

7

Act (“INA”), 8 U.S.C. § 1101,

8

federal immigration scheme governing the conditions under which a foreign national may

9

be admitted to and remain in the United States, see, e. g., id. §§ 1181, 1 182, 1184, and

10

providing for the removal and de portation of aliens not lawfu lly admitted to this country,

11

see, e.g., id. §§ 1225, 1227, 122 8, 1229, 1231. See generally Unit ed States v. Arizona ,

12

703 F. Supp. 2d 980, 987-88 (D. Ariz. 2

13

scheme). The INA charges the Secretary of Homeland Security w ith the administratio n

14

and enforcement of all laws relating to i

15

§ 1103(a)(1). Under this dele gation of authority, the S ecretary may exercise a form of

16

prosecutorial discretion and deci de not to pu rsue the r emoval of a person unlawfull y in

17

the United States. This exerci se of prosecut orial discreti on is comm only referred to as

18

deferred action. See Reno v. Am.-Arab Anti-Discrimination C omm., 525 U.S. 471, 483-

19

84 & n. 8 (1999) (re cognizing the practice of “deferred action” where the Executive

20

exercises discretion and declines to institu

21

execute a final order of deportation for humanitarian reasons or its own convenience).2

22
23
24
25
26
27
28

et seq ., Congress has created a com plex and detailed

010) (des cribing the federal immigratio n
mmigration a nd nat uralization. 8 U.S.C .

te proceedings, term inate proceedings, or

On June 15, 2012, Secretary Napolitano issued a memorand um announcing that
2

Deferred action status can be granted fo r a number of reason s. Fo r ex ample,
deferred action status can be granted t o undoc umented aliens w ho are wit nesses in a
criminal case, permitting them to remain and work in the United States until they testify
at trial, after which they will be removed.
Doc. 30 at 10 (citing Doc. 32, ¶¶
17-19);
Doc. 32, ¶ 28; Doc. 83-1, ¶ 27. Other exa mples include “ victims of hum an trafficking
and sexual exploitation”; “relatives of victim s of terrorism ”; “surviving family members
of a lawful perm anent resident m ember of the arm ed forces”; “s pouses and children of
U.S. citizens or lawful permanent resident s who are survivors of domestic violence”;
“surviving spouses of U.S. c itizens”; “foreign students affe cted by Hurricane Katrina”;
and “applicants for certain t ypes of visas.” Doc. 30 at 10 (citing Doc. 40, ¶¶ 13-19);
Doc. 32, ¶¶ 19, 28; Doc. 83-1, ¶¶ 25-38. See generally Doc. 86-2 at 67-79, 82-85.
-3-

1

certain young persons not lawfully present in the United States will be eligible to obtain

2

deferred action if they meet specified criteri a under the newly ins tituted DACA program.

3

Doc. 1, ¶¶ 4-5; Doc. 38-3. El igible persons must show that they (1) came to the United

4

States under the age of 16; (2) continuously resided in t he United States for at least five

5

years preceding the date of the memorandum and were present in the United States on the

6

date of the memorandum; (3) currently attend school, have graduated from high school or

7

obtained a general education developm ent cer tificate, or are an honora bly discharge d

8

veteran of the Coast Guar d or Arm ed For ces of the United Stat es; (4) have not been

9

convicted of a felony offense, a signi

ficant misdemeanor, multiple misdemean

or

10

offenses, or other wise pose a t hreat to nationa l security or public safety; and (5) are not

11

older tha n 30. D oc. 38- 3 at 2. Eligible persons receive deferred action f or two years,

12

subject to renewal, and may obtain an EAD

13

Doc. 38-3 at 4; see also 8 C.F.R. § 274a.12(c)(14). The Napolitano memorandum makes

14

clear that it “confers no substantive right, immigration status or pathway to citizenship[,]”

15

and that “[o] nly the Congress, acting through its legislative authority, can confer these

16

rights.”

17

approximately 80,000 residing in Arizona. Doc. 1, ¶ 6.

18

II.

19

Id.

for the period of the deferred action.

An estimated 1.76 million persons

are eligible for DACA, with

Defendants’ Driver’s License Policy.
As note d above, A. R.S. § 28-3153(D) provi des that non-citizens may obtai

n

20

Arizona driver’s licenses by pres enting proof that their presen ce in the United States is

21

authorized by federal law. MVD policies identify the documentati on deemed sufficient

22

to show federal authorization. See Doc. 34-3. Before the polic y change at issue in this

23

case, MVD accepted EADs as satisf actory evidence. Doc. 1, ¶ 9; Doc. 34-3; Doc. 60-1

24

at 12- 15, ¶ 25; Doc. 83- 5, ¶ 3. Between 2005 and 2012 , MV D issued a pproximately

25

47,500 driver’s licenses to persons who submitted EADs to prove their lawful presence in

26

the United States. Doc. 30 at 26 (citing Doc. 34-7 at 1-5).3

27
28

3

Defendants report that “after rem oving the duplicate records” (D oc. 83-5, ¶ 14),
the number is actually 38,831 (Doc. 90 at 23, n. 34). Elsewhere, Defendant s subm it a
news article stating that a review of MVD records “found more th an 68,000 instances
-4-

1

The announcement of the DA CA program prompted ADOT Director John S.

2

Halikowski to review the pr ogram’s potentia l im pact on A DOT’s adm inistration of the

3

State’s driver’s license laws.

4

Director Stacey K. Stanton were aware that DA CA recipients with EADs were eligible to

5

receive driver’s licenses under MVD’s th en-existing policy (D oc. 99-1 at 247-51 4), and

6

Halikowski’s declaration states that he

7

program (Doc. 60-1 at 12-15, ¶¶ 8-20).

Doc. 60-1 at 12- 15, ¶ ¶ 5, 7. Halikows ki and Assistant

had a num ber of concerns about the DA

CA

8

After Director Halikows ki initiated th e A DOT policy revie w, but bef ore the

9

review had reached a conclusi on, Governor Brewer issued Executive Order 2012-06 on

10

August 15, 2012 (the “Executive Order”). The Executive Order concluded that “issuance

11

of Deferred Action or Deferre d Action US CIS employment au thorization documents to

12

unlawfully present aliens does not confer upon them any lawf ul or authorized status and

13

does not entitle them to any additional public be nefit.” Doc. 1-1 at 2. The Executive

14

Order directed state agencies to “conduct a full statutory, rule-making and policy analysis

15

and . . . initiate operational, policy, rule

16

Deferred Action recipients from obtaining

17

person regardless of lawful status, for an

18

identification, including a driver’s license[.]”

19

Executive Order was necessary to make clear there would be “no drivers [sic] licenses for

20

illegal people.” Doc. 38, ¶ 13. On September 17, 2012, MVD formally revised its policy

21

to conform to the Governor’s order. Doc. 1, ¶ 10; Doc. 1-2.

and statutory changes necessary to prevent
eligibility, beyond those available to any
y taxpayer-funded public benefits and state
Id. Governor Brewer stated that the

22
23
24
25
26
27
28

since 2005 where MVD issued an Arizona driver’s license or state ID card to someone
with a federal ‘employment auth orization card.’” Doc. 60- 1 at 29. For purposes of this
order, the Court will use 47,500 as a reasonable approximation.
4

Some citations in t his order are to doc uments lodged by the parties under seal to
protect information claimed to be confi dential. The C ourt has issued an order directing
the parties to resolve their disagreements on what portions of the record should be sealed,
and to submit a stipulation to the Court. Th e Court has decided not to await resolution of
that matter before issuing this order.
-5-

MOTION FOR PRELIMINARY INJUNCTION

1
2

I. Legal

Standard.

“A preliminary injunction is an extraordinary remedy never awarded as a matter of

3

Winter v. Natur al Res. Def. Council, Inc.

4

right.”

, 555 U.S. 7, 24

( 2008) (citation

5

omitted). To obtain a preliminar y injunction, a plaintiff must show “that he is likely to

6

succeed on the merits, that he is likely to

7

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in

8

the public interest.” Id. at 20; see also Alliance for the Wild Rockies v. Cottrell, 632 F.3d

9

1127, 1135 (9th Cir. 2011).

suffer irreparable harm in the absence of

10

Preliminary injunctions can be prohi bitory or mandatory. Prohibitory injunctions

11

“preserve the status quo between the parties pending a resolution of a case on the merits.”

12

McCormack v. Hiedeman , 694 F.3d 1004, 1019 (9th Ci

13

Mandatory injunctions go well be yond maintaining the status quo a nd order responsible

14

parties “to take action.” Marlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH & Co., 571

15

F.3d 873, 879 (9th Cir. 2009)

16

impose affirmative obligations on parties at the ver y beginning of a case and before full

17

discovery or a trial on the merits, mandatory injunctions require a hi gher level of pr oof

18

than prohibitory injunctions.

19

“extreme or very serious damage will result,” and “not issued in doubtful cases.” Park

20

Village Apt. Tenants Ass’n v. Mortimer Howar d Trust , 636 F.3d 1150, 1160 (9th Cir.

21

2011) (quoting Marlyn Nutraceuticals , 571 F.3d a

22

Pharmaceuticals Corp. , 7 F.3d 1399, 1403 (9th Cir. 19

23

relief’ is subject to heightened scrutiny and s hould not be issued unl ess the facts and law

24

clearly favor the moving party.”).

25

r. 2012) (citation omitted).

(quotation marks and citati ons omitted). Because they

They are “particularly disf

Plaintiffs ask the Court to enjoin De

avored,” not granted unl ess

t 879); see also D ahl v. HEM
93) (“‘mandatory preliminary

fendants from conti nuing t o apply their

26

DACA-specific driver’s license policy, an

injunction that would result in Plaintiffs

27

receiving driver’s licenses when they present EADs and othe rwise qualify for licenses.

28

The parties disagree on w hether such an inj unction would be prohibitory or m andatory.
-6-

1

Plaintiffs claim that it is pr ohibitory because it merely seeks to prohibit Defendants from

2

applying an unconstitutional po licy. Defendants argue that it is mandatory because it

3

would require them to take actio n they have not taken in the past – issuing driver’s

4

licenses to Plaintiffs and member of their class.
The Court finds that the requested injunc tion is m andatory. As the Ninth Circuit

5
6

has explained, the test for whether an injunction is prohibitory or mandatory can be found

7

in its effect on the “status quo a nte litem,” which means “‘the last, uncont ested status

8

which preceded the pendi ng controversy.’”

9

(quoting Regents of t he U niv. of Cal. v. Am. Broad. Cos., 747 F.2d 511, 514 (9th Cir.

10

1984)). The status quo referred to, of cours e, is the status quo between the parties to the

11

lawsuit. As the Ninth Circuit has noted, a pr ohibitory injunction “pre serve[s] the sta tus

12

quo between the parties pending a resolution of a case on the merits.” McCormack, 694

13

F.3d at 1019 (emphasis added); see also Stanley, 13 F.3d at 1320 (examining relationship

14

between parties to decide whether injunction was prohibitory or mandatory).

Marlyn Nutraceuticals , 571 F. 3d at 879

The last uncontested s tatus betwe en the parties to this case was that Defendants

15
16

did not issue driver’s licenses to Plaintiffs. Although it is true that Defendants previously

17

accepted EADs as sufficient proof for issuing

18

circumstance did not exist between the parties to this case. Before implementation of the

19

DACA program and issuance of the Exec utive Order ( which occurred on the same date,

20

August 15, 2012), De fendants had never issued licenses to Plaintiffs and Plaintiffs had

21

never sought them. The requested injunction would change this “status quo ante litem.”

22

Defendants woul d be required to issue driver’s licenses to Plaintiffs and other DACA

23

recipients who subm it EADs obtained under the DAC A program. Such a change in t he

24

preexisting status quo constitutes a mandatory

25

apply the heightened requirements for such injunctions.

26

II.

licenses to other individuals, that prior

injunction, and the Co urt therefore will

Likelihood of Success on the Supremacy Clause Claim (Count One).

27

“The Supremacy Clause pr ovides a clear rule that federal law ‘shall be the

28

supreme Law of the Land; and the Judges in every State shall be bound thereby, anything
-7-

1

in the Constitution or Laws of any Stat e to the Contrary notwithstanding.’” Arizona, 132

2

S. Ct. at 2500 (quoti ng U. S. Const. art. V I, cl. 2). U nder this rule, “Congress has the

3

power to preempt state law.” Crosby v. Nat’l Foreign Trade Council , 530 U.S. 363, 372

4

(2000). The preemption doctrine consists of three well-recognized classes: express, field,

5

and c onflict preem ption. Arizona, 132 S. Ct. at 2500-01.

6

when Congress “wit hdraws sp ecified powers from the States by enacting a statute

7

containing an express preem ption provision.” Id. at 2501 (citing Chamber of Commerce

8

of U.S. v. Whiting , 131 S. Ct. 1968, 1974-75 (2011)). Field preemption precludes states

9

“from regulating conduct in a field that Cong ress, acting within its proper authority, has

Express preem ption occurs

Id. (citing Glade v. N at’l

10

determined m ust be regulated by its exclusive governance.”

11

Solid Wastes Mgmt. Ass’n , 505 U.S. 88, 115 (1992)). Conflic t preemption occurs “where

12

‘compliance with both federal and state regulations is a physical impossibility,’ Florida

13

Lime & Avocado Gr owers, Inc. v. Paul , 373 U.S. 132, 142-43 (1963), and in those

14

instances where the challenged state law ‘stands as an obst acle to the accomplishment

15

and execution of the full purposes and objectives of C ongress,’ Hines v. Davidowitz, 312

16

U.S. 52, 61 (1941).” Id.

17

Plaintiffs do not rely on e xpress pree mption and say they do not rely on f ield

18

preemption. Plaintiffs instead ar gue that the Arizona policy is “ per se preem pted” and

19

conflict preempted. The Court finds both arguments to be legally incorrect.
Per Se Preemption.

20

A.

21

Plaintiffs argue that Defenda nts’ polic y a mounts to a regulation of im migration

22

and is per se pre-empted under De Canas v. Bica , 424 U.S. 351 ( 1976), and other

23

Supreme Court decisions. Plaint iffs focus sp ecifically on the State’s act of “classifying”

24

aliens – sa ying that some aliens get dri ver’s licenses and ot hers do not – and argue that

25

such classification by a state is preempted

26

classify aliens. As the Court noted a

27

categories of preemption are express, field, and conflict. Arizona, 132 S. Ct. at 2500-01.

28

Per se preemption is not included in the list. Pl aintiffs seem to be crafting a specialized

by the fe deral gove rnment’s sole right to
bove, however, the tra

-8-

ditionally recognized

1

kind of pre emption that applies onl y in im migration cases and forbids any state law or

2

action that can be construed as a “classific ation” of a liens. The Suprem e Court cases

3

cited by Plaintiffs do not support this specialized argument.

4

De Canas involved a challenge to a Californi a law that prohibited employers from

5

knowingly employing “an alie n who is not entitled

to lawful res idence in the United

6

States if such employment woul d ha ve an adverse effect on

7

424 U.S. at 352. The Suprem e Court declined to invalidate the law, and i n the process

8

reached three conclusions: (1)

9

immigration regulation as to prohibit any state law that deals with aliens,

lawful resident wor kers.”

The Constitu tion does not so restrict the field of
id. at 355-56;

10

(2) Congress has not so occupied the field of

im migration regulation as to preclude all

11

state regulation, id. a t 357- 58; a nd (3) deciding wh ether the California law conflicted

12

with federal im migration law required c onstruction of the California statute and

13

implementing regulations, a matter that should be addressed in the first instance by the

14

California courts, id. at 363-65. The case w as remanded to the California courts for this

15

purpose. Id. at 365. Thus, contr ary to Plaintiffs’ suggestion, De Canas did not adopt a

16

per se pree mption r ule and di d not hold that a ll state classifications of immigrants are

17

preempted by federal l aw. To the contra ry, the Supreme Court stated that it “has never

18

held that every state enactment whic h in any wa y de als with aliens is a regulation of

19

immigration and thus per se pre-empted by this constitutio nal power, whether latent or

20

exercised.” Id. at 355 (emphasis added).

21

Plaintiffs

22

preemption argum ent, but Plyler is not a preem ption case. It was decided on e

23

protection grounds and never considered whet her the Texas law at issue (barring illegal

24

alien children from attending public schools) wa s preempted by federal law. Indee d, the

25

majority opinion in Plyler does not even mention the word “preemption.” Id. at 205-230.

26

Plyler does say that “States enjoy no power with respect to the classification of aliens”

27

and that “[t]his power is committed to the po litical branches of the Federal Government,”

28

but these comments appear in the Co urt’s equal protection analysis. Id. at 225 (quotation

cite Plyler v. Doe , 457 U.S. 202 ( 1982), in support of their

-9-

per se
qual

1

marks and citations omitted).

The Court cannot conclude th at they were intended to

2

establish a kind of per se preemption based on classification.

3

Plaintiffs

4

is not a per se preemption case. Toll is a conflict preemption case. The majority opinion

5

never m entions per se preemption. Id. at 3-19. Toll held that a Ma ryland law which

6

barred nonimmigrant aliens with G-4 visas from obtaining domi cile and paying in-state

7

tuition conflicted with actions of Congress which permitted the aliens to obtain domicile

8

and other f inancial be nefits. Id. at 13-17. The Court will a ddress Plaintiffs’ conflict

9

preemption argument below.

cite Toll v. Moreno, 458 U.S. 1 (1982), for the same proposition, but Toll

cite Nyquist v. Maucl et, 432 U. S. 1 ( 1977), but Nyquist is not a

10

Plaintiffs

11

preemption case. Like Plyler, it was decided on equal protection grounds. Id. at 12. The

12

case never uses the word “preemption,” much less “per se preemption.”

13

For these reasons, the Court fi nds no support for Plaintiffs’

per se preemption

14

argument in the Supreme Court cases they c ite. Those cases do not adopt a specialized

15

form of per se preemption for im migration cases as Plaintiffs suggest. Nor does the

16

Court find Plaintiffs’ citation to several district court cases helpful.

17

The district court in League of United Latin Am erican Citizens v. Wilson , 908 F.

18

Supp. 755 (C.D. Cal. 1995), invalidated several provisions of a California initiative that

19

required state officials and others to determine whether persons were in the United States

20

legally, report them to federal authorities if th ey were not, and advi se the individuals of

21

their obligation to leave the Country, id. a t 763- 64. Wilson based its holding on De

22

Canas, which it read as holding, as a first of

23

regulated immigration is preem pted. Id. at 768. Wilson went on to hol d that any state

24

law that required state officials to classify aliens in a m anner independent of federal law

25

constitutes a regulation of immi gration and is preempted un der this “first test.”

26

770. The Court does not agree with Wilson’s reading of De Canas. The first holding in

27

De Canas was that the Constitution does not create a federal-onl y field of i mmigration

28

which the States can never i nvade. 424 U. S. at 355. The Court did not adopt the rule
- 10 -

three tests, that any state law which

Id. at

1

applied by Wilson – that any state law whic h regulates immigration by classifying aliens

2

is preempted. For the same reason, the C ourt is not persuaded by the other district court

3

cases cited by Plaintiffs, each of which adopts the incorrect Wilson reading of De Canas.

4

See Equal Access Educ. v. Merten

5

Parkside Partners v. City of Farmers Branch , 577 F. Supp. 2d 8 58 (N.D. Tex. 2008);

6

Hispanic I nterest Coal. of Ala. v. Bentley , No. 5:11-CV-2482-S LB, 2011 WL 5516953

7

(N.D. Ala. Sept. 28, 2011).

Villas at

The Supreme Court’s recent decision in Arizona v. United States, 132 S. Ct. 2492

8
9

, 305 F. Supp. 2d 58 5 (E.D. Va. 2004);

(2012), supports the Court’s understanding of

preem ption la w. In a ddressing the

10

constitutionality of Arizona’s S.B. 1070, a law that sought to encourage and enhance state

11

enforcement of immigration laws, the Supreme Court never mentioned per se preemption

12

or the “classification” analysis that Wilson claims to have found i n De Canas. Instead,

13

the Supre me Court addressed the three trad itional categories of preem ption – express,

14

field, and conflict ( id. at 2500-01) – and held that on e Arizona provision was invalid

15

under field preemption and two were invalid under conflict preemption. Id. at 2501-07.

16

In summary, the Court finds Plaintiffs’ per se preemption argument to be legally

17

incorrect. The argument finds no support in relevant Suprem e Court cases, appears to be

18

inconsistent with traditional preemption anal ysis, and relies on district court cases the

19

Court finds unpersuasive.5

20

B.

Conflict Preemption.

21

Plaintiffs initially appeared to argue th at Arizona’s policy wa s preempted because

22

it conflicted with Secretary Napolitano’s discretionary decision to grant deferred status to

23

those who qualify under the DACA program. Pl aintiffs identified several ways in which

24

the Arizona policy conflicted with the purpose s of the DA CA program, arguing t hat the

25

policy “im permissibly undermines the federa l goal of permitting [ DACA recipients] to

26

remain and work in the United States, and to be full, contri buting members of society.”

27
28

5

Plaintiffs’ per se preemption argument at times sounds close to field preemption,
but Plaintiffs state that they are not making a field preemption argument (Doc. 91 at 17 n.
6), a fact confirmed by Plaintiffs’ counsel at oral argument (Doc. 111 at 19:6-20:18).
- 11 -

1

Doc. 30 a t 23. In response

2

Napolitano’s memorandum could have no preemptive effect. Defendants are correct.

3

to this ar

gument, Defenda nts argue d that Secretary

The memorandum does not have the force of law. Although t he Supreme Court

4

has recognized that federal agency regulati

5

conflicting state requirements, Wyeth, 555 U.S. at 576, f ederal regulations have the force

6

of law only whe

7

congressionally-mandated proce dures such as notice-and-com ment rulem aking.

8

River Runners for Wil derness v. Martin , 593 F.3d 1064, 1071

9

United States v. Fifty-Three (53) Eclectus Parrots , 685 F.2d 1131, 1136 (9th Cir. 1982)).

10

Secretary Napolitano’s memorandum does not pu rport to establish s ubstantive rules (in

11

fact, it says that it does not create substan tive rights) and it was not prom ulgated through

12

any formal procedure. As a result, the me morandum does not ha ve the f orce of law a nd

13

cannot preempt state law or policy.

14

ons “ with the f orce of law” c an preem pt

n t hey prescribe substa ntive rules and are prom

Perhaps as a result of this reality, Pl

ulgated through
See

(9th Cir. 2010) (citing

aintiffs clarified their conflict preemption

15

argument i n t heir repl y m emorandum, assertin g that the Arizona policy “conflicts with

16

Congress’s decision to grant discretion to th

17

immigration laws[.]” Doc. 99 at 15 (em phasis in origi nal). Unfortunately for Plaintiffs,

18

this preemption argument also fails. Conflic

19

policy “stands as an obstacle to the accomp lishment and e xecution of the full purposes

20

and objectives of Congress.” Arizona, 132 S. Ct. at 2501. The “purpose of Congress is

21

the ultimate touchstone[.]” Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (quotation

22

marks and citations omitted). Plaintiffs ha

23

which the Arizona driver’s license policy conflicts.

e Executive Branch

to enforce the

t preemption exists when a state law o

r

ve identified no purpo se of Congress with

24

Plaintiffs characterize Defendants’ driver’s license policy as an attempt to decide

25

“that DACA recipients are not authorized to be present” in the United States, an attempt

26

that “undermines Congress’ inte nt that the federal governme nt alone have discretion to

27

make these decisions.” D oc. 99 a t 16 (em phasis in original). Th e Court does not agree,

28

however, that the Arizona policy constitutes
- 12 -

an attempt to decide which aliens may

1

remain in the United States. The policy concer ns driver’s licenses. Unlike the Arizona

2

policy that was found to be

3

does not concer n the arrest, prosecution, or

4

Nation. The C ourt cannot find that issuance or denial of driver’ s licenses “stands as an

5

obstacle to the accomplishment and executi

6

Congress” in delegating immigration authority to DHS. See Hines, 312 U.S. at 67.

conflict-preempted in Arizona, the driver’s license policy
removal of aliens from the State or the
on of the full purposes and objectives of

Plaintiffs argue t hat Defenda nts’ driv er’s license poli cy underm ines C ongress’s

7
8

intent that t he federal governm ent decide w ho can work in the United States. Plaintiffs’

9

submit that Defendant s’ policy stands as an obstacle to this federal objective because

10

driving is frequently necessary to work. But Plaintiffs cite no authority to show that work

11

was one of the objectives Congress had in mind when it delegated immigration authority

12

to DHS. And to the extent Plaintiffs rely on the purposes of the DACA program, they are

13

looking to a nonbinding policy of a federal ag ency, not the i ntent of C ongress which is

14

the touchstone of conflict preemption analysis. What is mo re, the Court certainly cannot

15

impute the intentions of the DAC A program to Congress when Congress itself has

16

declined repeatedly to enact legislation that would acco mplish the goals of the DACA

17

program. See, e.g., DREAM Act of 2011, S. 952, H.R. 1842, 112th Cong. (2011).
In short, D efendants have ide ntified no congressional intent that is frustrated by

18
19

Arizona’s driver’s license policy. They

certainly have not identified the kinds o

20

conflicts that have le d the S upreme Court t o find c onflict preem ption i n cases such as

21

Arizona, 132 S. Ct. at 2503- 07, and Toll, 458 U.S. at 12- 15. As a result, the Court

22

concludes that Plaintiffs cannot succeed on the merits of their Supremacy Clause claim.

23

III.

f

Likelihood of Success on the Equal Protection Claim (Count Two).

24

A.

Plaintiffs Are Similarly Situated.

25

To prevail on their equal pr otection claim, Plaintiffs “must make a showing that a
Christian Gos pel Church,

26

class that is similarly situated has been treated disparately.”

27

Inc. v. City and Cnty. of S. F., 896 F.2d 1221, 1225-2 6 (9th Cir. 1990). “T he first step in

28

equal prote ction anal ysis is to identify the state’s cl
- 13 -

assification of groups.”

Country

1

Classic Dairies, Inc. v. State of Mont

2

847 F.2d 593, 596 ( 9th Cir. 1988). “The gr oups must be comprised of similarly situated

3

persons s o that the factor motivating the a

4

Thornton v. City of St. Helens, 425 F.3d 1158, 1167 (9th Cir. 2012).

5

., D ep’t of Commerce Milk Control

Bureau ,

lleged discrim ination can be identified.”

Plaintiffs argue that DACA recipients are similarly situated to other noncitizens

6

holding EADs who are eligible to obtain drive r’s licenses in Arizona. Defendants argue

7

that DACA recipients are not similarly situ ated to ot her EAD holders, incl uding ot her

8

deferred action recipients, because these other noncitizens are classified differently under

9

federal immigration law. Defendants point to USCIS’s creation of a new EAD category

10

code for DACA recipients. USCIS’s form

I-765 instructs DACA re cipients to enter

11

“(c)(33),” whereas other form s of deferred action are cate

12

Defendants also note that the Departm ent of Health and Hum an Services (“DHHS”) has

13

determined that DACA recipients are not “law fully present” for purpo ses of health care

14

benefits conferred on other defer red acti on recipients, 45 C.F.R. § 152.2(8), and argue

15

that this determination shows that even th e federal government distinguishes the DA CA

16

program from other forms of deferred action.

17

Plaintiffs argue that these distinctions

gorized unde r “(c)(14). ”

are not relevant to t he issue of w hether

18

DACA recipients are similarly situated fo

r purposes of Defendants’ driver’s license

19

policy. The Court is inclined

20

DACA recipients are identical in every resp ect to othe r deferred action recipients, but

21

whether they are the same in

22

Nordlinger v. Hahn, 505 U.S. 1, 10 (1992) (“The Equal Protection Clause does not forbid

23

classifications. It sim ply keeps governm ental decisionm akers from treating different ly

24

persons w ho are i n al l relevant r espects al ike.”). Def endants ha ve ide ntified nothing

25

about t he (c)(33) cat egory c ode to s uggest that DACA recipients are somehow less

26

authorized to be present in the United States than are othe r deferred action recipients.

27

Nor have Defenda nts shown t hat the DH HS po licy is based on DA CA recipients bei ng

28

less authorized. All deferred action recipien

to agree with Plaintiffs.

The question is not whet her

respects relevant to the driver’s license policy.

See

ts are permitted to remain in the country

- 14 -

1

without removal for a tem porary period of time, and the EADs held by those recipients

2

appear to be valid onl y for a tem porary period. See 8 C.F.R. § 274a. 12(c)(14) (“USCIS

3

. . . may establish a specific validity period for an [ EAD]” for “[a] n alien who has been

4

granted deferred action”). Moreover, Defendants issued driver’s licenses to all applicants

5

submitting an EAD as pr oof of “authorized presence” before the DACA program was

6

implemented. Doc. 60-1 at 12-15, ¶¶ 25-26.

7

Defendants argue that DAC A recipients are different because other form

8

deferred action arise “incident t o som e type of statutory relief or in antici pation of a

9

pending regulatory or statutory change.” Doc. 85 at 21; see also Doc. 108 at 2. Plaintiffs

10

vigorously dispute that deferred action recipients other than DACA grantees are on a path

11

to form al im migration status, noting t hat de ferred action often is gr anted t o persons in

12

active immigration re moval proc eedings or to other pe rsons with no hope of a form al

13

legal immigration status such as witnesse

14

completion of a criminal trial, after which they will be re moved. Defenda nts have not

15

provided an effective response to these arguments. See Doc. 86-2 at 71.

16

s paroled into the Un

Defendants prepared a chart to show that

s of

ited States pending

“the vast majority of driver’s licenses

17

issued to EAD holders were

issued to aliens who had actual or pending lawful

18

immigration status and w ho are not remotely similarly situated to Plaintiffs.” Doc. 85 at

19

23-24. But the chart, based on a statistical sample, shows that ten of the persons sampled

20

held a (c)(14) categor y c ode, had no form al im migration st atus or a pat hway t o obtain

21

formal status, did not have a classification or

22

and yet received driver’s licenses from the S tate. Doc. 83-6 at 7. Defendants argue that

23

these ten licenses constitute only 1.3% of the lic enses issued to persons in the statistical

24

sample, apparently suggesting that this relati vely small percentage means Plaintiffs have

25

not bee n tr eated differently. Pl aintiffs di spute t he c hart, arguing that m any deferre d

26

action recipients listed in other columns of th e chart also lack formal immigration status

27

or any m eaningful hope of s uch statu s. B ut ev en if D efendants’ chart is accepted as

28

correct, 1.3% of licenses issu ed to EAD holders over the la

status authorized by statute or regulation,

- 15 -

st seven years is not an

1

insignificant num ber. It equates to m ore th an 600 deferred action recipients who ha ve

2

been granted driver’s licenses on the basis of EADs.6

3

Plaintiffs also argue that they are similarly situated to persons issued licenses on

4

the basis of an EAD with (c

)(9) and (c)(10) category codes.

The (c)(9) code is for

5

applicants for adjus tment of status, the

6

deportation and cance llation of rem oval. 8 C.F.R. §§ 274a.12(c)(9), (c)(10). Many of

7

these individuals have no f ormal immigration status and little hope of one, and yet they

8

amount to 66.4% of the people granted licenses during the last seven years on the basis of

9

EADs. Doc. 85 at 24.

(c)(10) for applicants

for suspension of

10

Given the fact that (c)(9) and (c)(10) co des do not nec essarily reflect indivi duals

11

with any significant likelihood of receiving form al immigration status, and t he fact that

12

more than 600 similarly situated people app ear to have received driver’s licenses during

13

the last seven years, the Court concludes

14

establishing that DACA recipients are simila rly situated to persons who ha ve obtained a

15

driver’s license in the past using EADs.

that Plaintiffs are likely to succeed in

16

B.

17

The Court must next determine the level of scrutiny to be applied under the e qual

18

protection analysis. Freeman v. City of Santa Ana , 68 F.3d 1180, 1187 (9th Cir. 1995)

19

(quotation marks and citations omitted). Plaintiffs argue th at (1) Defendants’ driver’s

20

license policy is based on aliena ge and subje ct to strict scrutiny; (2) if not, the policy is

21

subject to heightened scruti ny; and ( 3) if not, Defendants ’ policy cannot survive even

22

rational basis review. Defendants’ argue for rational basis scrutiny.
1. Strict

23
24

Level of Scrutiny.

Scrutiny.

The Supre me Court has stated that “class

ifications based on al ienage . . . are
Graham v. Richardson , 403

25

inherently suspect and subject to close judicial scrutiny.”

26

U.S. 365, 372 ( 1971) (“Aliens as a class are a prime example of a ‘discrete and ins ular’

27

minority for whom such heightened judicial solicitude is appropriate.” (citation omitted)).

28

6

1.3% of 47,500 equals 618.
- 16 -

1

Graham struck down Arizona a nd Pennsyl vania la ws that denied public assistance to

2

legal resident aliens or to resident alie

3

requirement. Id. at 367- 68, 379-80. The s tates s ought to favor c itizens and long-term

4

residents in their expe nditure of limited resources, but the Court found the classifications

5

to be “inherently sus pect,” expl aining t hat the states’ cost-savings justification “is

6

particularly inappropri ate and unreasonable

7

aliens.” Id. at 376. Underlying th e Court’s holding was its focus on the s imilarities

8

between legal resident aliens and citizens:

9

called into the armed forces. . . . [A]liens may live within a state fo r many years, work in

ns who did not m

eet a durational residency

when the discrim inated class consists of
“Aliens like citizens pay taxes and may be

10

the state an d contribute to the eco nomic growth of the state.”

11

citations omitted).

Id. (quotation marks and

12

Two years later, the Supreme Court reaffirm ed its holding that aliens are a suspect

13

class when it struck down a C onnecticut rule that deni ed bar a dmission to le gal resident

14

aliens. In re Griffiths , 413 U. S. 717, 718-19, 729 (1973).

15

“[r]esident aliens, like citizens, pay taxes,

16

Forces, and contribute in myriad other ways to our society.” Id. at 722. The Court found

17

that limiting the practice of law to citizens di d not serve the state’ s interest in “assur[ing]

18

the requisite qualifications of per sons licensed to practice law,” and that the “wholesale

19

ban” was not justified on “the possibility that

20

practice of law[.]” Id. at 722-25.

21

In

22

York law that conditione d eligibility for postsecondary educa tion financial assistance on

23

residency and citizenship.

24

applicant was a citizen, had a pplied to becom e a citizen, or, if not qualified t o apply f or

25

citizenship, submitted a statement affirming intent to apply for citizenship as soon as the

26

applicant was qualified. Id. at 3-4. In finding that the law im permissibly discriminated

27

on the basis of alienage, the Supreme Cour

28

citizens and lawful resident aliens: “Residen t aliens are obligated to pay their full share

Griffiths also noted that

support the economy, serve in the Armed

some resident aliens are unsuited to the

Nyquist v. Mauclet , 432 U. S. 1 (1977), l egal resident aliens ch allenged a New
Id. at 2-6. The citizenship requirement was satisfied if the

t again described the similarities between

- 17 -

1

of the taxes that support the assistance progr

ams. . . . And although an alien m ay be

2

barred from full involvement in the political ar ena, he may play a role perhaps even a

3

leadership role in other areas of import to the community.” Id. at 12.

4

The Supreme Court reached a di fferent conclusion with respec t to undocumented

5

aliens. In Plyler v. Doe, 457 U.S. 202 (1982), the Court held that “[u]ndocumented aliens

6

cannot be treated as a suspect cl ass because their presence in this country in violation of

7

federal law is not a ‘constitutional irrelevancy.’”

8

constitutionality of a Texas law that denied

9

school education.

Id. at 223.

Plyler considered the

undoc umented alien children a free public

Id. at 205. The C ourt explained t hat “undoc umented st atus is not

10

irrelevant to any proper legislative goal.

11

immutable characteristic since it is the product of conscious, indeed unlawful action.” Id.

12

at 220.

13

In summary, the Supreme C

Nor is undocumented st atus an absolutely

ourt has applied strict scrutiny to classifications

14

affecting lawful reside nt aliens, but not t o classifications affecting undocum ented aliens.

15

This case falls somewhere between those two groups. Plaintiffs are undocumented aliens

16

who have been grante d deferred status for a period of two year s. Their status is not the

17

result of a statute or federal regul ation, but stems solely from an exercise of prosecutorial

18

discretion. Unlike the aliens in

19

historically been lawfully em ployed, and in general t hey have not paid i ncome taxes or

20

served in the military.7 Even DHHS classifies DACA recipients as not “lawfully present”

21
22
23
24
25
26
27
28

Graham, Griffiths, and Nyquist, Plaintiffs have not

7

The C ourt acknowledges that som e undocumented aliens pa y income taxes, and
some serve in the military. See Travis Loller, Many Illegal Im migrants Pay Up at T ax
Time, USA TODAY, Apr. 11, 2008, http://u satoday30.usatoday.com/money/perfi/taxes/
2008-04-10-immigrantstaxes_N.htm; see also President Barack Ob ama, Remarks by the
President on Immigra tion (June 15, 2012), available at http://www.whitehouse.gov/thepress-office/2012/06/15/remarks-president-immigration (“I’ve got a young pe rson who is
serving in our military, protecti ng us and our freedom . The notion that in some ways we
would treat them as expendable makes no sense); Tracey Jan, Shift Leads to Confusion on
Status Within Military , B OSTON GLOBE, J une 23, 2012, http:// www.bostonglobe.com/
ews/politics/2012/06/22/president-obama-mitt-romney-aim-help-illegal-servicememberswho-shouldn-uniform/FAW5x8g0wvB1gaHNAjiXbO/story.html (regarding the DACA
eligibility criteria for honorably discharged veterans of the Coast Guard or Armed Forces
of the United States, “‘Unless the current law we re to be cha nged, or an indi vidual were
declared by the services to be vital to the national interest , the services are not permitted
to enlist illegal im migrants,’ said a Department of Defens e spoke sperson, w ho did not
- 18 -

1

for pur poses of certain benefits. Plaintiffs in some respects are li ke the undocumented

2

aliens in Plyler, whom the Court described as enjoying an “inchoate federal permission to

3

remain,” 457 U. S. a t 226, but ther

4

undocumented aliens as well. As a result of the DACA program, Plaintiffs may receiv e

5

EADs and Social Security numbers, work lawfully, and pay income taxes. In an effort to

6

decide w hat level of scrutiny to afford Pl

7

several court of appeals decisions.

8

In

9

rational basis scrutiny to a Loui siana rule that prohibited a liens temporarily admitted to

10

the United States (referred to in t he opini on as “nonim migrant aliens”) from sitting for

11

the state’s bar examination – only citizens or permanent re sident aliens could become

12

lawyers. The court started w ith the premise that “the Supreme Court has re viewed with

13

strict scrutiny onl y state laws affec ting permanent resident aliens.” Id. at 415. In cases

14

concerning illegal aliens, the children of illegal aliens, or nonimmigrant aliens, LeClerc

15

noted that the Supreme Court “has eith er foregone Equal Protection a nalysis, see Toll v.

16

Moreno, 458 U.S. 1 (1982) (noni mmigrant G-4 aliens); De Canas v. Bica , 424 U.S. 351

17

(1976) (illegal aliens), or has applied a modified rational basis review, see Plyler v. Doe ,

18

457 U.S. 202 (1982) (child ren of illegal aliens).”

19

Supreme Court’s precedent as requiring strict scrutiny onl y when the state law alienage

20

classification “t[akes a] position seem

21

determination to admit the alien to

22

original) (quoting Foley v. Connelie, 435 U.S. 291, 295 (1978)).

23

e are material distinctions from the

aintiffs, the Court finds helpful guidance in

LeClerc v. Webb , 419 F.3d 405 ( 5th Cir. 2005 ), the Fifth Circuit applied

Id. at 416.

permanent residence. ”

Id. at 417 (e mphasis in

LeClerc noted that unlike “resident aliens [who ] are similarity si tuated to citizens
in their economic, social, and civic

25

“[n]onimmigrant aliens’ status is far more constricted[.]”

26

aggregate factual and legal distinctions

28

LeClerc thus read the

ingly inconsistent with the congressional

24

27

Plyler

(as opposed to political) conditions[,]”
Id. at 418. “Based on the

between re sident alie ns and nonim migrant

know why Obama had included m ilitary service as a condition. An official with th e
Department of H omeland Security acknowle dged that ‘few, if any, individuals fall into
this category’ that Obama referred to last week.”).
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1

aliens,” LeClerc explained, “ we conclude that alth ough aliens are a suspect class in

2

general, they are not homogeneous and prec edent does not support the proposition that

3

nonimmigrant aliens are a suspec t class entitled to have stat e legislative classifications

4

concerning them subjected to strict scrutiny.”

5

rational ba sis review m ust be the appr

6

classifications affecting nonimmigrant aliens.” Id. at 420.

7

Id. at 419. “B y process of elim ination,

opriate standard for evaluating state law

LeClerc was followed in League of United Latin Amer ican Citizens (LULAC) v.

8

Bredesen, 500 F.3d 523 (6th Cir. 2007).

LULAC concerned a Tennessee law that

9

conditioned issuance of a driver’s license on

proof of citizenship or lawful permanent

10

resident status. Id. at 526. Plaintiffs were lawful temporary aliens, not lawful permanent

11

aliens. Plaintiffs cited Nyquist in support of t heir argument that strict scrutiny applied to

12

any classification affecting lawful aliens.

13

Nyquist because the plaintiffs there were la wful permanent resident aliens. Id. at 532-33.

14

Adopting LeClerc’s lengthy discussion about “why lawf ul temporary resident aliens, or

15

‘nonimmigrant aliens,’ are not entitled to th

16

resident aliens,” LULAC concluded that “[b]ecause the

17

result in discriminatory harm to members o f a suspect class, it is s ubject only to rational

18

basis scrutiny.” Id. at 533.

19

Id. at 531. The Si xth Circuit distinguishe d

e same protection as lawful permanent
instant classif ication does not

The Second Circ uit reached the opposite co nclusion in Dandamudi v. Tisch , 686

20

F.3d 66 (2d Cir. 2012), whic h involved a challenge to

21

pharmacist licenses to citizens and la wful perm anent resident aliens.

22

plaintiffs were nonim migrant aliens holdi ng two kinds of tem porary worker visas. The

23

court applied strict scrutiny because “a state statute that discriminates against aliens who

24

have been lawfully admitted to reside and work in the United States shou ld be viewed in

25

the same light under the Equal Protection Cl

26

aliens who enjoy the right to reside here permanently.” Id. at 70. The court reviewed the

27

Supreme Court cases discussed above and conc luded that “the Supreme Court recognizes

28

aliens generally as a discre te and insular minority[.]”
- 20 -

a New York law that limited
Id. at 69. The

ause as one whic h discrim inates against

Id. at 75. The court refused to

1

construct an exception to the Graham rule based on t he “transience” of nonim migrant

2

aliens as compared to lawful perm anent resident aliens.

3

noted that “federal law permits many aliens with [these two kinds of tem porary worker

4

visas] to maintain their temp orary w orker authorization f or a period greater than s

5

years. All plaintiffs in this case, for exam ple, have been legally authorized to reside and

6

work in the United States for more than six years.” Id. at 71 (emphasis in original). The

7

court further observed that “[a] great number of these professionals remain in the United

8

States for much longer than

9

permanent residence. These practicalities are not irrelevant. They demonstrate that there

six years and many ultimat

Id. at 78-79. The court also
ix

ely apply for, and obtain,

10

is little or no distinction be tween [lawful permanent reside nt aliens] and the lawfully

11

admitted nonimmigrant plaintiffs here.” Id. at 78. Accordi ngly, the court di stinguished

12

LeClerc and LULAC on the ground that “[t]he aliens at issue here are ‘transient’ in name

13

only.” Id.

14

The Court finds the re asoning in LeClerc and LULAC persuasive. Plyler makes

15

clear that strict scrutiny does not apply to all classes of a liens, and the decisions of t he

16

Fifth and S ixth Circuits reasonably conclude that the rationale of Graham, Griffiths, and

17

Nyquist applies to lawful resident aliens who ar e like citizens in most material respects.

18

Dandamudi also conc erned aliens who w ere fact ually similar to

19

residents. Plaintiffs selectively quote from

20

supports the application of strict scrutiny to classifications directed at persons “who ha ve

21

been granted the legal right to reside and w ork in the U nited States,” 686 F.3d at 72, but

22

the Dandamudi plaintiffs each had a n off icial visa , not m erely a tem porary gra nt of

23

deferred action. Dandamudi does not support Plaintiffs’ claim for strict scrutiny. DACA

24

recipients are more like th e undocumented aliens in Plyler and the tem porary aliens in

25

LULAC and LeClerc than the visa holders in Dandamudi or the perm anent residents in

26

Graham, Griffiths, and Nyquist. Accordingly, Plaintiffs

27

Defendants’ policy is subject to strict scrutiny.

lawful perm anent

Dandamudi and argue that

28
- 21 -

the decision

have not establi shed that

1

2. Intermediate

Scrutiny.

2

Plaintiffs alternatively argue that DACA recipients constitute a quasi-suspect class

3

warranting heightened scruti ny. P laintiffs rely on High Tech Gays v. Defense Industrial

4

Security Clearance Office , 895 F .2d 563 (9th Cir. 1990), wh ich held that heightene d

5

scrutiny applies to plaintiffs who (1) have suffered a history of discrimination; (2) exhibit

6

obvious, immutable, or distinguishing characteristics that define them as a discrete group;

7

and (3) show that they are a mi nority or politically powerless.

8

cannot conclude that Plaintiffs are likely to qualify for heightened scrutiny under this test.

9

Plaintiffs contend that they constitute a discrete group with obvious, immutable, or

Id. at 573. The C ourt

10

distinguishing characteristics because they have been provide d EADs with the unique

11

(c)(33) category code. But the Court is not persuaded that this cat egory code constitutes

12

the same kind of distinguis hing characteristic as gender or illegitimacy. See Lockhart v.

13

McCree, 476 U.S. 162, 175 (1986) (n oting that “race, gender, or ethnic background” ar e

14

examples of immutable characteris tics). And the Supreme Court in Plyler held that the

15

plaintiffs’ undocumented status is not “an abso lutely immutable charac teristic since it is

16

the product of conscious, indeed unlawful, action.” 457 U.S. at 220. In addition, because

17

individuals identified by the (c)(33) categor y code have been i n existence only since the

18

recent start of the DACA prog ram, Plaintiffs likely cannot show that such individuals

19

have suffered a history of discrimination.

20

Plaintiffs argue that they are politically powerless because they have been granted

21

federal authorization to live and work in

the United States, but still cannot vote.

22

Accepting this argument would ignore the po litical realities of the national immigration

23

scheme and the fact that the law, not discri mination, denies them the right t o vote. See

24

Foley, 435 U.S. at 295 (“It w ould be ina ppropriate, however, to r equire every statutory

25

exclusion of aliens to clear

26

‘obliterate all the distinctions between citizens and aliens, and thus depreciate the historic

27

values of citizenship.’” (quoting Nyquist, 432 U.S. at 14 (Burge r, C.J., dissenting))). Nor

28

can the Court conclude that pe rsons unable to vote are necessa rily politically powerless.

the high hur dle of strict scru tiny, because to do s o w ould
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1

In City of Clebur ne v. Cl eburne Living Ce nter, Inc., 473 U. S. 432 (1985), the Supreme

2

Court held that the mentally disabled, including the severely disabled, were not politically

3

powerless because they had th e ability to “attract the atte ntion of the lawmakers.” Id. at

4

445; see also High Tech Gays , 895 F.2d at 574. The DA CA program itself attests to th e

5

fact that Plaintiffs have attracted the attention of policymakers in the federal government.

6

Plaintiffs also cite Plyler as an intermediate scrutiny ca se and argue that the Court

7

should apply its rationale. Plyler, however, is an anomaly. It does not apply intermediate

8

scrutiny. See 457 U.S. at 217-18 n. 16 (discussing but not applying intermediate scrutiny

9

review). Plyler appears to apply a hybrid f orm of review, stating that the Texas law in

10

question “can hardly be considered rational unless it furthers some substantial goal of the

11

State.” Id. at 224 (e mphasis added). H owever one characterizes this unus ual standard,

12

the Court cannot agree that it applies here.

13

higher level of re view: (1) the age of the undocumented children (id. at 223 (“[the law]

14

imposes a lifetime hardship on a discrete

15

disabling status”)), and (2) the importance of education to those children and the entire

16

nation ( id. at 221 (“education has a f undamental role in m aintaining the fabric of our

17

society”)). Unlike the class of undocumented children in Plyler, DACA recipients, and

18

specifically Plaintiffs in this putative class action, are older – between 18 and 26. Doc. 1,

19

¶¶ 19-23. Because of their age, Plaintiffs are not like the young children in Plyler whose

20

compliance with the law was entirely dependent on the conduct of parents who decided to

21

enter the United States illegally and remain here in viola tion of the law. And unlike

22

education, a driver’s license does not provide “the basic tools by which individuals might

23

lead economically productive lives to the benefit of us all.”

24

not argue d – nor could they – that a drive

25

individual or society as a primary school education.

26
27

Plyler emphasized two facts as justifying its
class of children not

accountable for their

Id. at 221. Plaintiffs have

r’s lic ense has the same signific ance to an

The Court concludes t hat Plaintiffs have not shown that they are likely to qualify
for heightened scrutiny.

28
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3.

1

Rational Basis Scrutiny.

“Under traditional rational basis analysis,

2

a state law classification that ‘neither

3

burdens a fundamental right nor targets a suspect class’ will be upheld ‘so long as it bears

4

a rational relation to

5

original) (quoting Vacco v. Quill , 521 U.S. 793, 799 (1997). But “even the standard of

6

rationality . . . must find some footing in

7

legislation.” Heller v. Doe, 509 U.S. 312, 321 (1993).

some legitimate end.’”

LeClerc, 419 F.3d at 421 ( emphasis in

the realities of the subject addressed by the

Cases have varied in their application of the rational basis test. Many appl y the

8
9

test in a highly deferential manner, upho

lding the challenged law “if there is any

10

reasonably conceivable state of facts that

11

classification.’” Id. at 320 (quot ing F.C.C. v. Beach C ommc’ns, Inc., 508 U. S. 307, 313

12

(1993)). This approach reflects “deference

to legislative policy decisions” and a

13

reluctance of courts “to judge the wisdom,

fairness, logic or desirability of those

14

choices.” LeClerc, 419 F.3d at 421.

could pr ovide a ra tional basis for the

Other cases have applied a m ore rigorous form of rational basis scrutiny. This

15
16

analysis looks, at least initially, to the actua l reasons for the challenged classification and

17

asks whether they are rationally related

18

Examples of this m

19

Department of Agriculture v. Moreno, 413 U.S. 528 (1973), City of Cleburne v. Cleburne

20

Living Center, Inc. , 473 U.S. 432 (1985), a nd Romer v. Evans , 517 U.S. 620 (1996).

21

These cases have applied the rational basis test in a more rigorous manner than the highly

22

deferential cases, and yet ha ve done s o without a nnouncing a new level of re view,

23

without acknowledging th at they were depar ting from traditional rational basis analysis,

24

and without identifying the principles to be used in determining whether a more active o r

25

a more deferential version of the rational basis test should be applied.

26

In

27

the Food Stamp Act of 1964 that denied be nefits to any household whose m embers were

28

not all related to each other. The Supreme

to a legitimate governmental objective.

ore active review

include Supr eme Court cases such as

U.S.

Moreno, the Supre me Court a pplied rational basis review to a n amendment of
Court found that “[t]he challenged statutory
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1

classification (households of related persons versus households c ontaining one or mor e

2

unrelated persons) is clearly irrelevant to the

3

534. The Court exa mined the amendment’s legislative history t o determine whether the

4

challenged classification rationally furthered some other legitimate governmental interest.

5

Id. The Court concluded that the legislative history “indicate[d] that that amendment was

6

intended to preve nt socalled ‘hippies’ and ‘ hippie communes’ from participating in the

7

food stamp program,” and found that “[t]he

8

sustained by reference to this congressional purpose.”

9

conception of ‘equal protection of the laws’

stated purposes of the Act.” 413 U.S. at

challenged classification clearly cannot be
Id. “For if the constitutional

means anythi ng, it m ust at the very least

10

mean that a bare congressional desire to

harm a politically u npopular group cannot

11

constitute a legitimate governmental interest.”

12

Government’s argument that the amendment

13

interest “in minimizin g fraud in the admi nistration of the food stam p program ,” but

14

determined that the existence of other provisi ons within the Act that were intended to

15

prevent those same abuses “casts considerab le doubt upon the prop osition that the . . .

16

amendment could rationally have been intended to prevent those very same abuses.” Id.

17

at 535-37. The Court concl uded by noting that “[t]raditi onal equal protection anal ysis

18

does not re quire that every cla ssification be draw n wit h precise ‘m athematical nicety.’

19

But the classification here in issue is not

20

rational basis.” Id. at 538.

21

In

22

ordinance that required a special perm it fo r the operation of a hom e for the m entally

23

disabled. The Court noted that under rational basis review “[ t]he State may not rely on a

24

classification whose relationship to an assert ed goal is so attenuated as to render the

25

distinction arbitrary or irrati onal.” 473 U. S. at 446. Th e Court considered whether the

26

city had a legitimate interest in requiring a permit for the home while freely permitting

27

other care and multiple -dwelling facilities.

28

difference between a group hom e for the ment ally disabled and other multiple-dwelling

Id. at 534. The Court considered the
was rationally related to the legitimate

onl y ‘im precise’, it is wholl y without any

Cleburne, the Supreme Court used rational ba sis review to invalidate a zoning

Id. at 447-48. The Co urt found that any
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1

facilities was not legitimate because the menta lly disabled group home did not “pose any

2

special threat to the city’s legitimate interests[.]” Id. at 448. The city argue d that the

3

special permit requirement was necessary because of the negative attitude of homeowners

4

located near the propos ed facility, but the Supreme Court he ld that “[p]rivate biases may

5

be outside the reach of the

6

effect.” Id. at 448 (quoting Palmore v. Sidoti , 466 U.S. 429, 433 ( 1984)). The city also

7

argued that nearby juni or high school students might harass the facility’s occupants, but

8

the Court found this concern ba sed on “ undifferentiated fears.” Id. at 449. The C ourt

9

dismissed several othe r proffered grounds fo r the per mit requirement, finding t hat none

10

of them bore a rationa l relationship to a legit imate governmental interest. Id. at 449- 50.

11

The C ourt conclude d “that requiring the per mit in this case appears to us to rest on an

12

irrational prejudice against the mentally retarded[.]” Id. at 450.

13

In

14

laws prohibiting discrimination based on sexual orient ation failed rational basis review.

15

The Court noted “that laws of the kind now before us raise the inevitable inference that

16

the disadvantage imposed is born of animosity toward the class of persons affected.” 517

17

U.S. at 634. The Court found t hat “[t] he breadth of the amendmen t is so far removed

18

from these particular justifications that we find it im possible to cr edit them. We cannot

19

say that [the initiative] is directed to any iden tifiable purpose or discrete objective. It is a

20

status-based enactment divorced from any factual context from which we could discern a

21

relationship to legitimate state in terests; it is a classification of persons undertaken for its

22

own sake, something the Equal Protection Clause does not permit.” Id. at 635.

23

la w, but the law cannot, directly

or indirectly, gi ve them

Romer, the Supreme Court found that a Co lorado voter initiative that repealed

A recent example of more rigor ous rational basis review is Diaz v. Brewer , 656
Diaz affirmed a district court’ s order that preliminarily

24

F.3d 1008 (9th Cir. 2011).

25

enjoined Arizona from terminat ing the healthcare bene fits of state em ployees’ same-sex

26

partners. Id. at 1010. The Nint h Circuit found t he district court’s order “cons istent with

27

long standing equal protection jurisprudence holding that ‘some objectives, such as a bare

28

. . . desire to harm a politic ally unpopular group, are not legitimate interests.’”
- 26 -

Id. at

1

1015 (quoting Lawrence v. Texas, 539 U.S. 558, 58 0 (2003) (O’Connor, J., concurring)).

2

The Ni nth Circuit f ound that “t he district court properly rejected the state’s claimed

3

legislative justification because the record established that the statute was not rationally

4

related to furthering such interests.” Id. at 1015.

5

In each of these cases, courts appear to have identified what they understood to be

6

the actual reason for the classification, to

have found that reason im permissible, and

7

therefore to have found that the classif ication failed the rational basis test. Whether they

8

reflect private biases, negative attitudes toward s certain classes of persons, or some other

9

perceived illegitimate basis, classifications arising from improper motives appear to draw

10

a more active level of review. The Court finds

this ki nd of rational basis review to be

11

problematic. The rational basis test has lo

12

courts should afford to the po licy-making branches of govern ment. The Court also finds

13

this m ore rigor ous ra tional basi s review, with its lack of guidi

14

dangerously susceptible to i nvoking a judge ’s own poli cy pr eferences. These concerns

15

notwithstanding, the Supreme Court and Ninth Circuit plainly have applied a more active

16

rational basis review in some cases, and th ose cases co nstitute precedent binding on this

17

Court. When the Court considers what appe

18

driver’s license policy, it concludes that th

19

rational basis scrutiny.

ng been viewed as reflecting the deference
ng princi ples, to be

ars to be the actual reason for Arizona’s
e policy is likely to in voke, and fail, such

20

C.

Application of Rational Basis Review.

21

On June 15, 2012, the day Secretary Napolitano announced the DACA program,

22

Arizona G overnor Br ewer publi cly de nounced the program as

23

“desperate political pandering by a president desperate to shore up his political base,” and

24

“pandering to a certain populatio n.” Doc. 38, ¶ 12. Althou gh the evidence shows that

25

ADOT thereafter undertook a review of its driv er’s license policy in light of t he DACA

26

program, that review had not reached a c onclusion as of A ugust 15, 2012, t he da y t he

27

federal government began accepting DACA applications and the day on which Governor

28

Brewer issued her Executive Order. Direct or Halikowski testified that ADOT had not
- 27 -

“backdoor amnesty,”

1

changed its policy as of A ugust 15th and w as still “in the process of com ing up with a

2

recommendation.” Doc. 86-4 at 97-98; see also Doc. 60-1 at 12-15, ¶¶ 21-24.

3

The Governor, however, had made her deci sion. S he issued the Executive Order

4

directing State agencies to deny DACA re cipients “any taxpayer-funded public benefits

5

and state identification, includi ng a driver’s license[.]” Do

6

explained that the Executive Order was nece

7

drivers [sic] licenses for illegal people.” Doc. 38, ¶ 13.

8

c. 1- 1. G overnor Brewer

ssary to m ake clear there would be “no

Once the Executive Order ha d been issued, ADOT had no discretion to reach a

9

different conclusion. The State’s chief execu tive had spoken and had directed the State’s

10

executive agencies, includi ng ADOT, to ensure that no DACA recipients obtain driver’s

11

licenses. Doc. 1-1. Eight days later,

12

discuss the scope of the policy t hey should adopt – w hether to deny dri ver’s licenses to

13

DACA recipients alone, to all applicants who lack legal status in this country, or to all

14

applicants who lack legal status under an act of Congress. Doc. 86-4 at 185- 87; Doc. 99-

15

1 at 262-63. Participants in the meeting noted that the second and third alternatives might

16

be “[m]ore defensible in court” (Doc. 99-1 at 263), but ultimately adopted the first – only

17

DACA recipients w ould be denie d driver’s licenses. It appear s that participants in this

18

meeting did not know that the EADs issued to DACA recipients wo uld bear a different

19

code than those issued to other deferred action recipients. Doc. 86-4 at 186. Nor did they

20

know that DH HS would deny certain federal health benefits to DA CA re cipients, an

21

action that was not taken until several days later. Doc. 58-1 at 105-107, 111-12.

22

on August 23, 2012, A DOT m anagers m et to

ADOT’s new policy became e ffective on September 17, 2012. It provided that an

23

EAD presented by a DACA recipient “is not

24

license. Doc. 34-4 at 4. ADOT continued, however, to accept EADs from others.

25

acceptable” docum entation for a driver’s

This record suggests th at the State’s policy was ad

opted at the direction of

26

Governor Brewer be cause she disagree d with the Obama Administration’s DACA

27

program. The Governor strongly criticized

28

political “pandering” (Doc. 38 , ¶ 12), and her comments rela ted to the Executive Order

the program as “backdoor amnesty” and
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1

show that she disagree d with the federal g overnment’s conclusion that DA CA recipients

2

are now authorized by federal law to be pr

3

“illegal people.” Doc. 38, ¶ 13.

4

esent in the country, referring to them as

The Court recognizes that a governor ma y legitimately disagree with the federal

5

government on policy and politic al matters, and certainly ha s the right to voice those

6

disagreements. But the Court cannot conclude that such views constitute a rational basis

7

for treating similarly situated people differently

8

satisfy the rational basis test, the basis must not only be rational, it must also be related to

9

the government classification at issue – in this case, denial of driver’s licenses to some

10

deferred action recipients but not others. See Moreno, 413 U.S. at 533 (the “classification

11

itself” mu st be “rationally related to

12

Governor’s disagreement with the DACA progr am may be a rational political or policy

13

view in t he broad se nse – reasona ble pe ople certainly can dis agree on a n issue as

14

complex and difficult as imm igration – but it pr ovides no justificati on for saying that a n

15

Arizona driver’s license may be issued to one person who has been permitted to remain

16

temporarily in the c ountry on def erred action st atus – s ay for a n individual humanitarian

17

reason – while another person

18

country on deferred action status under the DA CA program is denied a license. Both

19

individuals have bee n grante d deferred ac tion status through federal prosecutorial

20

discretion, both have been granted that status temporarily, both are eligible to work while

21

here, and both may be issued EADs.

22

DACA pr ogram as “backdoor a mnesty” does not change the fact that both indi viduals

23

have been allowed by the federal government to live and work here, nor does it identify a

24

reason that one of the indivi duals presents less of a driver’s -license-related risk to the

25

State. Thus, although som e m ight view t he Governor’s stated re asons for i ssuing t he

with respect to driver’s licenses. To

a legitimate governmental interest”).

The

who has been perm itted to remain temp orarily in the

8

The Governor’s political disagreement with the

26
27
28

8

Wor k aut horization and t he issuance of an EAD is not automatic for DACA
recipients or persons receiving other form s of deferred action. Both must apply
separately for wor k authorization and are e ligible onl y if they can establish “econom ic
necessity for employment.” 8 C.F.R. § 274a.12(c)(14); Doc. 90-3 at 31, 42.
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1

Executive Order as rational, it is not related to the policy considerations that underlie the

2

issuance of driver’s licenses and therefore does not satisfy the rational basis test.9

3

Defendants ha ve suggested several ot

her rational bases for their policy:

4

(1) DACA recipients m ay not ha ve aut horized presence under federal law, and A DOT

5

therefore could face liability for issuing

6

immigrants or f or not cancelling t hose licenses quickly enough if the DACA program is

7

subsequently determined to be unlawful; (2) issuing driver’s licenses to DACA recipients

8

could allow those i ndividuals t o access federa l and s tate benefits to which they are not

9

entitled; (3) the DACA program could be revoked at any time and ADOT would have to

up to 80,000 driver’s

licenses to illegal

10

then cancel the licenses that had already been

11

DACA wa s revoked or if DHS

12

recipient, as it could at any time, then the DACA recipient would be subject to immediate

13

deportation or removal and that individual

14

property damage or personal injury caused in automobile accidents. Doc. 60-1 at 12-15,

15

¶¶ 8-20. The C ourt is not pe rsuaded that any of t hese su ggested justifications would

16

survive active rational basis review.

17

issued to DACA recipients; and (4)

if

com menced removal proceedings against any D ACA
could escape financial responsibility for

As their first justification, Defendant

s argue t hat they had uncertainty about

18

whether DACA recipients have an authorized presence in the United States under federal

19

law and were concerned they mi ght face liability if they issu ed licenses to unauthorized

20

persons. But DACA recipients are issued

EA Ds by the fede ral gover nment, and

21

Defendants previousl y and routinely accept

ed all EADs as sufficient evidence of

22

authorized presence. Doc.

23

inquire into the meaning of EAD categorizati on codes or whether a particular kind of

24

EAD holder had lawf ul status or a pathwa y to lawful status. See generally Doc. 60-1 at

60-1 at 12-15, ¶¶ 25-26.

Defendants di d not previously

25
26
27
28

9

Plaintiffs argue that the Governor’s statements also evin ce hostility to DACA
recipients and ot her i llegal aliens. The Cour t nee d not, and doe s not, go s o far as t o
ascribe such an intent to the Governor. The Governor’s strong disagreement with the
DACA program was clearly stated and provi des a sufficient basis for concludi ng that an
active form of rational basis review is likely in this case, and that the Arizona policy
probably will not survive such review.
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1

12-15, ¶¶ 25- 26; D oc. 83- 5, ¶¶ 2-6. This policy c hanged on Sept ember 17, 2012, but

2

only with respect to D ACA recipients – the y alone were denied driver’s licenses on the

3

basis of EADs. This fact strongly suggests th at the sufficiency of EADs to prove lawful

4

presence was not the reason for the State’s action.10

5

Moreover, when asked in

their depositions about the risk of state liability for

6

issuing dri ver’s licen ses, ADOT Director Halikowski and Ass istant Director Stanton

7

could not identify in

8

individuals who lac ked authorized presence. Doc. 99 at 25.

9

one example of potential state liability – when ADOT had improperly issued a driver’s

10

license to a person c onvicted of drivi ng u nder t he influence of alcohol (D oc. 86-4 at

11

113:18–115:20), an instance quite unrelated to

12

person presenting a federally-issued EAD as proof of la wful presence under f ederal law.

13

Stanton could not provide any examples. Doc. 86-4 at 25:16–26:2.

stances where ADOT faced liab

ility for issuing licenses to
Hali kowski provided only

the prospect of issuing a license to a

14

In describing this justification and others, Defendants note that they were facing as

15

many as 80,000 driver’s license requests from DACA recipients, but this concern has not

16

been borne out by the numbers. Between 2005 and 2012 , MVD issued approximately

17

47,500 driver’s licenses on the basis of EADs. Doc. 34-7 at 4-5. The prospect of issuing

18

driver’s licenses to an estim ated 80, 000 DA CA eligi ble pe rsons l iving in Ar izona m ay

19

have raised initial concerns, but as of February 14, 2013, only 14,938 Arizona residents

20

have applied for the DACA program. Doc. 91-5 at 65. Any concern about the size of the

21

DACA program in Arizona would no longer

22

distinguishing DACA recipients from other deferred action grantees.

23

appear to be a legitimate rationale for

As a second justification, Defendants express concern that issuing driver’s licenses

24

to DACA recipients could lead to imprope

25

Director Halikowski and Assistant Director St anton testified that that they had no basis

26
27
28

r access to federal and state benefits. But

10

N or can the C ourt conclude t hat D ACA recipients’ (c)(33) c ategory code
provided a legitimate ba sis for the State to d oubt that they were la wfully present. The
Executive Order was issued on August 15, the ADOT policy was fo rmally changed on
September 17, and De fendants did not learn about the new (c)(33) category code until
October 10, 2012. See Doc. 60-1, at 12-15, ¶ 30.
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1

for believing that a driver’s lic ense alone c ould be used to establish eligibility for s uch

2

benefits. Doc. 99 at 26. Both testified that they did not know whether a driver’s license

3

would entitle a person to receive public bene fits. Doc. 86-4 at 117:11–119:6; Doc. 86-4

4

at 38:10–39:10. Moreover, beca use Defendants issue different license types, such as

5

temporary Type F licenses, it wo uld appear that Defendants and others could distinguish

6

a person’s eligibility to obtain public be nefits on the face of a license. See Doc. 86-4 at

7

41:10-42:11 (stating that MVD

8

expiration dates “for duration of stay based on credentials that are presented” and that the

9

nature of the Type F license is apparent on its face).

10

Defendants’ third justification is that

issues Type F licenses with shorter than regular

the DA CA pr ogram m ight be canceled,

11

requiring the State to revoke driver’s licen

ses issued to DACA

recipients. But the

12

depositions of Director Halikowski, Assist ant Director Stanton, and MV D Operations

13

Director Charles Saillant show a general

14

process. Doc. 86-4 at 120:8–122:4; Doc. 86- 4 at 164:17-22; D oc. 86- 4 at 27:5–29: 13.

15

Moreover, many aliens eligible to obtai n a driver’s license under Defendants’ current

16

policy may be removed or deported while they have a valid Arizona driver’s license, and

17

yet this fact has not caused Defendants to deny them licenses.

lack of knowledge re garding a revocation

18

Defendants’ fourt h justific ation is that DACA recipien ts m ay have their status

19

revoked at any tim e and m ay be rem oved quickly fr om the country, leaving those they

20

have injured in accidents with no financial recourse. But th is same concern exists with

21

respect to other deferred action r ecipients whose status may be re voked at any tim e, and

22

yet Defendants continue to issue them driver’s licenses.

23

In sum mary, the C ourt conclude s that Defenda nts’ distinction between D ACA

24

recipients and ot her deferred action recipients is likely to fail rational basis review. The

25

Court is not saying that the Cons titution requir es the State of Arizona to grant driver’s

26

licenses to all noncitizens or to all individual s on deferred action status . But if the State

27

chooses to confer lic enses to some indivi duals with deferred action status, it m ay not

28

deny it to others without a ratio nal basis for t he distinction. See Diaz, 656 F.3d at 1013
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1

(“when a s tate choose s to provide such be nefits, it m ay not do s o in a n arbitrary or

2

discriminatory manner that adversely affects particular groups that may be unpopular.”).

3

IV.

4

Likelihood of Irreparable Harm.
Generally, courts of equity should not act when the moving party “will not suffer
Younger v. Harris , 401 U.S . 37, 43- 44

5

irreparable injury if denied equitable relief.”

6

(1971). Plaintiffs have the burd en to establish that, absent a preliminary injunction, there

7

is a likelihood – not just a possibility – that they will suffer irreparable harm. See Winter,

8

555 U.S. at 21- 23. As the

9

consideration is irreparable. Mere injuries, however substantial, in terms of money, time

10

and energy necessarily expended in the absence of a stay, are not enough. The possibility

11

that adequate compensatory or other corrective relief will be available at a later date, in

12

the ordinary course of litigation, weighs heav ily against a claim of irreparable harm.”

13

Sampson v. Murray, 415 U.S. 61, 90 (1974) (emphasis

14

Moreover, when seeking a manda tory injunction, as Plainti ffs do here, an even greater

15

showing of injury is required. Mandatory injunctions are “not granted unless extreme or

16

very serious damage will result.” Park Village, 636 F.3d at 1160.

Supreme C ourt has e xplained, “[t]he key w ord i n t his

in original) (citation omitted).

17

Plaintiffs argue that they will suffer the following irreparable harms in the absence

18

of a preliminary injunction: (1 ) deprivation of constitutional ri ghts; (2) denial of driver’s

19

licenses, which hinders Plaintiffs’ efforts

20

develop their resum es, and begi n their care ers; (3) emotional and psyc hological har m

21

caused by continued discrim ination; and (4 ) reallocation of A DAC’s organizationa l

22

resources. The Court will address each category of harm separately.

to find and maintain stable employment,

23

A. Constitution

al Violation.

24

Plaintiffs argue that being subjecte d to unconstitutional state action constitutes

25

irreparable injury, but this is too broad a

statement. To be su re, some constitutional

26

violations virtually always cause irrepara ble harm . The Suprem e Court ha s held, for

27

example, that “[t]he loss of First Am endment freedom s, for even m inimal periods of

28

time, unquestionably constitute s irreparable injury.” Elrod v. Bur ns, 427 U.S. 347, 373
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1

(1976). But Plaintiffs have no t provided legal support for the proposition that all equal

2

protection violations cause irreparable harm.

3

The Ele venth Circuit has held that an

e qual pr otection vi olation alone i s not

4

enough to show irreparable harm. See Ne. Fla. Chapter of the Ass’n of Gen. C ontractors

5

of Am. v. City of Jacksonville , 896 F.2d 1283, 1285-86 (11t h Cir. 1990) (“No authority

6

from the Supreme Court or the Eleventh Circuit has been c ited to us f or the propositi on

7

that the irreparable injury needed for a pr eliminary injunction can properl y be presum ed

8

from a substantially likely equal protection viol ation.”). Instead, courts m ust look at the

9

injury caused by the discriminatory act and decide whe ther that injury is irreparable. Id.

10

The Ninth Circuit has declined to address this holdi ng. See Associated Gen. Contractors

11

of Cal., Inc. v. Coal. For Econ. Equity

12

Monterey Mechanical Co. v. Wilson , 125 F .3d 702, 715 ( 9th Cir . 1997), however, the

13

Ninth Circuit recognized that money

14

discrimination, but re manded t he case for furt her evidence rather th an holding that an

15

equal protection violation should be presumed to cause irreparable harm.

16

, 950 F. 2d 1401, 1412 n. 9 (9th Cir.1991).
damages might not re

The C ourt concl udes that it cannot pres

In

medy unconstitutional

ume a likelihood of i

rreparable harm

17

merely fro m the fact that Plaintiffs are li

kely to succeed on the me rits of their equal

18

protection claim. The nature of the inju

ry they will suffer fro m being denied equal

19

protection must be examined. Only if that injury is irre parable will injunctive relief be

20

warranted. This conclusion is reinforced by recent cases th at have em phasized the need

21

for an actual showing of irreparable injury. In Flexible Lifeline Systems, Inc. v. Precision

22

Lift, Inc. , 654 F. 3d 989, 995 (9t h Cir. 2011), the Ninth Circuit found that two recent

23

Supreme Court decisions,

24

(2006), and Winter v. Natural Resources

25

precluded a presumption of irreparable harm in copyright cases. eBay had rejected such a

26

presumption in patent cases, and Winter had found the Nint h Ci rcuit’s granting of a

27

preliminary injunction on the mere “possibility” of irreparable harm to be too lenient. In

28

Flexible Lifeline , the Ninth Circuit stated that “[i]f

eBay Inc. v. MercExchange, L.L.C.,
Defense Council, Inc.,
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547 U.S. 388
555 U. S. 7 ( 2008),

our past standard, whic h required a

1

plaintiff to demonstrate at least a possibility

of irreparable harm, is ‘too lenient,’ then

2

surely a standar d which presumes irreparable harm without requiring any showing at all

3

is also ‘too lenient.’” 654 F.3d at 9

4

violations, but t hey do reem phasize the im portance of irreparable harm as an essential

5

element of injunctive relief.

97. These cases do no

t concern constitutional

6

B.

Denial of Driver’s Licenses.

7

Plaintiffs argue that denial of driver’s licenses hinders their employment prospects

8

and imposes onerous restrictions on t heir daily lives because driving “is a necessity . . .

9

for the overwhelming majo rity of Arizona[ns].” Doc. 30 at 33-34. The five indi vidual

10

Plaintiffs assert that without licenses they fear they will not be able to maintain or acquire

11

employment (Doc. 30 at 34 (citin g Doc. 33, ¶ 6; Doc. 35, ¶ 7; Doc 36, ¶ 7) and cannot

12

drive their children t o doct or’s appointment s and attend to other family responsi bilities

13

(Doc. 30 at 35 (citing Doc. 35, ¶ 9; Doc. 36, ¶5)).

14

These same indivi dual Plaintiffs have acknowledged, however, that they either

15

drive or have readily available alternative means of transportation. One Plaintiff testified

16

that she drove herself to her lawyer’s offi ce for her deposition in th is case, drives her

17

sister’s car to work Monday through Friday of each week, has been driving for about four

18

years, and intends to conti nue driving to w ork and school in the f uture. Doc . 85-5 at 7-

19

10. Another Plaintiff testified that she dri ves her mother’s car six da ys a week, has bee n

20

driving since age 17, and drives herself to college and wor k. Doc. 85-7 at 3-8. Anothe r

21

Plaintiff testified that he owns a car and drove to work daily for seve ral years. Doc. 85-3

22

at 3-8. He stopped dri ving after he receiv ed his DACA permit because he does not want

23

to get in trouble. Id. at 8. Anot her Plaintiff owns a vehicle and drives dail y. Doc. 85-6

24

at 7-8. The final Plaintiff testified that s he drives from time to tim e, she or her husba nd

25

drives their children to the doctor’s office, her father sometimes drives her, and she never

26

has taken the bus and does not

27

Doc. 85-4 at 4-7. Given t his testim ony, the Court cannot concl ude t hat Pl aintiffs are

know the location of the neares t bus st op to her house.

28
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1

suffering irreparable harm from being unable to drive as a result of Defendants’ policy.11

2

Although one Plaintiff has stopped driv ing because of the DACA program and

3

instead commutes a significant di stance to work by light ra il and bus, t hat inconvenience

4

does not constitute irreparable injury. As

5

substantial, in terms of m oney, time and energy neces sarily expended in the absence of

6

[an injunction], are not enough.” Sampson, 415 U.S. at 90. Nor do they constitute the

7

“extreme o r very serious damage” re quired for a m andatory injunction. Park Village ,

8

636 F.3d at 1160.

9
10

C. Emotional

noted above, “[m]ere injuries, however

Harm.

Plaintiffs argue that c ontinued denial of dri ver’s lic enses creates the perception

11

that Plaintiffs are inferior and res ults in emotional and psychological harm. As evi dence

12

of this discriminatory impact, Plaintiffs poi nt to the declaration and deposition testimony

13

of a single individual Plaintiff: “I feel discriminated when I went to the MVD to get a

14

driver’s license, and when they told me that I cannot get a driver’s license because of the

15

group of my category, but other group people can get it, so I felt discriminated and it was

16

not fair for m e.” Doc. 96- 1 at 109: 22-110:1. The Plaintiff provide d this further

17

description in a declaration: “I was crushe d w hen I found out I coul dn’t get a license.

18

Along with putting my job in jeopardy, it’s had a huge impact on me mentally. Governor

19

Brewer is treating m e and people like m e differently just because we’re Dreamers, even

20

though we have t he same rights to live and work he re as everyone else. When I got my

21

work permit, I was excited that I would finally be able t o get a license. My brother and

22

sister both used their work

permits to obtain driver’s lic enses while their green card

23
24
25
26
27
28

11

During discovery in this case, Plaintiffs asked the Court to preclude Defendants
from inquiring into how Plaintiffs were able to drive, obtain jobs, and e ngage in sim ilar
activities without valid Arizona driver’s licenses. The Court agreed to bar such inquiries,
but in exchange precluded Plaintiffs from arguing that they are irreparably harmed either
by being forced to engage in illegal activities or by fear of prosecution for engaging in
such activities. Doc. 76. The Court reas oned that if Defendants cannot inquire into
allegedly illegal activities, then Plaintiffs can not use those activities to prove their case.
As a result of this limitation, arrived at to protect Plaintiffs from possible incrimination
while pres erving Defendants’ ability to re spond to their claims, the Court will no
t
consider whether Plaintiffs’ fear of prosecution constitutes irreparable harm.
- 36 -

1

applications were pending. But because I’m a DACA recipi ent, it wasn’t the same for

2

me. It’s terrible to be the target of discrimination.” Doc. 33, ¶ 8.12

3

Plaintiffs

4

840 F.2d 701 (9th Ci r. 1988), to support thei r claim that this emot ional injury constitutes

5

irreparable harm. In

6

position to an administrative position after he was diagnosed with AIDS. Id. at 703. The

7

district court found that the alternative job placement eliminated a ny irreparable injury,

8

but the Ni nth Circuit disagreed: “C halk’s origi nal e mployment was teaching hearing-

9

impaired children in a small- classroom setting, a job for

cite Chalk v. United States District Court Central District of Califor nia,
Chalk, t he plaintiff was transferred from

a classroom teaching

which he de veloped special

10

skills beyond those normally required to become a teacher. His closeness to his students

11

and his participation in their liv es is a source of trem endous personal satisfaction and j oy

12

to him and of benefit to them. The altern

13

preparing grant proposals. This job is ‘distasteful’ to Chalk, involves no student contact,

14

and does not utilize his skills, training or experience. Such non-monetary deprivation is a

15

substantial injury which the court was required to consider.” Id. at 709.

ative work t o w hich he is now assigned is

16

Surely not every em otional effect constit utes an irreparable injury sufficient to

17

justify the extraordinary reme dy of prelim inary injunct ive relief, and the Court cannot

18

conclude that the evidence of

19

comparable to the harm described in

20

driver’s license simply is no t the same as lo sing a job for which one has obtained special

21

training and experience, and the accom panying separation from special-needs children t o

22

whom the plaintiff ha d bec ome attached and whom he was uni quely qualified to help.

23

Moreover, the fact that Plaintiffs have presented evi dence from only one of the nam ed

24

Plaintiffs on this subject cal ls into question whether the emotional harm s described are

25
26
27
28

emotional harm presented by Pl aintiffs in this case is
Chalk. The emotional effect of being denie

12

da

Plaintiffs expa nd thi s argum ent in th eir re ply brief to incl ude em otional and
psychological harm stemming from fear of be ing stopped a nd ticketed for not ha ving a
driver’s license. Doc. 99 at 36-38. In a ddition to the discover y limitation described in
the previous footnote, the Cour t will not consider this argum ent because it was raised for
the first time in a reply brief. See Bach v. Forever Living Prods. U.S., Inc., 473 F. Supp.
2d 1110, 1122 n. 6 (W.D. Wash. 2007); Gadda v. State Bar of Cal., 511 F.3d 933, 937
n. 2 (9th Cir. 2007).
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1

shared by other members of th e Plaintiff class. Finally, th e evidence does not s how the

2

“extreme or very serious damage” required for mandatory injunctive relief. Park Village,

3

636 F.3d at 1160.

4

D.

5

Plaintiffs argue that ADAC suffers irrepa rable harm because it has been force d to

ADAC’s Organizational Resource Reallocation.

6

reallocate its organiza tional resources to “dea l[] with the logistics of transporting its

7

members, rather than focusing on the orga nization’s core goals of im proving community

8

education and civic participation.” Doc. 30 at 35. Plaintiffs clarify this argument in their

9

reply brief, asserting that “from the m

oment the state announced its policy, ADAC

10

leadership has spent no fewer than four hours a week,

11

every week, answering members’ questions and put ting on w orkshops t o help the m

12

understand Arizona’s policy and its implications.” Doc. 99 at 38.

13

and up to fifteen hours a week,

ADAC apparently believes that its respons e to the Arizona policy is part of its

14

mission and purpose; otherwise, it would not pr ovide the services described. The C ourt

15

has difficulty concluding that ADAC is suffering irreparable harm when it is fulfilling its

16

mandate – assisting those who seek to obtain the benefits of the proposed Dream Act and

17

the DACA program. Moreover, injuries of

18

expended in the absence of [an injunction], are not enough.” Sampson, 415 U.S. at 90.

19

Nor do they amount to “extrem e or very se rious dam age.” Park Village , 636 F.3d at

20

1160.13

“money, time and energy necessarily

21

In summary, the C ourt concludes that Plaint iffs have not established that they are

22

likely to suffer irreparable injury in the abs ence of a prelim inary injunction. Nor have

23
24
25
26
27
28

13

Plaintiffs cite Fair Housing of Marin v. Combs , 285 F. 3d 899, 905 ( 9th Cir.
2002), Comite de Jornaleros de Redondo Beach v. City of Redondo Beach, 657 F.3d 936,
943 (9th Cir. 2011), El Rescate Legal Services, Inc. v. Executive Office of Immigration
Review, 959 F.2d 742, 748 (9th C ir. 1991), and Havens v. Realty Corp. v. Coleman, 455
U.S. 363, 379 (1982), in sup port of the argument that ADAC will suffer irreparable harm
from the frustration of its organization’s goals in the absence of a preliminary injunction.
Doc. 30 at 35; Doc. 99 at 39. But these
cases dealt with or ganizational standi ng, not
irreparable harm to an or ganization. Id. Plaintiffs also cite National Fair Housing
Alliance v. A.G. Spanos Construction, Inc., 542 F. Supp. 2d 1054, 1066 (N.D. Cal. 2008),
but that case dealt with the sufficiency of an injunctive relief claim at the motion to
dismiss phase.
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1

they shown the even higher level of injury required for a mandatory injunction.

2

V. Balance

3

of Equities and the Public Interest.

In decidi ng whether to grant a prelim inary injunction, “courts must balance the

4

competing claims of injury an d must consider the effect on each party of the granting or

5

withholding of the requested relief. . . . [And] should pay particular regard for the public

6

consequences in employing the extraordinary remedy of injunction.” Winter, 555 U.S. at

7

24 (quotation marks and citations omitted).

8
9

The Court concludes that the balance of

equities does not strongly favor either

side. Plaintiffs undoubte dly are harm ed to som e degree by Defenda nts’ apparent

10

violation of their equal protection rights, but,

11

drive or ha ve drive n, all are ab le to travel to school and

12

shown a likelihood of irreparable harm. Defendants might be inconvenienced by an order

13

requiring them to issue driver’s licenses to

14

appear to issue licenses to similarly situated individuals without serious difficulties.14

15

as noted, all of the indivi dual Plaintiffs

Plaintiffs and t heir class, but Defenda nts

The Court also concludes that public po licy does not s trongly favor either side.

16

Public policy surely disfavors violations of

17

deference to the political branches of government.

20

equal protection, but it also favors som

e

MOTION TO DISMISS

18
19

work, and Plaintiffs have not

I. Legal

Standard.

When analyzing a complain t for failure to state a cl

aim to relief under Rule

21

12(b)(6), the well-pled factual allegations are

taken as true and c onstrued in the light

22

most favorable to the nonm oving party. Cousins v. Lockyer , 568 F.3d 1063, 1067 ( 9th

23

Cir. 2009). Legal conclusions couched as

24

assumption of truth, Ashcroft v. Iqbal , 556 U.S. 662, 680 (

25

insufficient to defeat a motion to di smiss f or failure t o state a cl aim, In re Cutera Sec.

factual allegations are not entitled to the
2009), and therefore are

26
27
28

14

The Ni nth Circ uit’s “serious questions” test also does not s upport issui ng a
preliminary injunction. Althou gh serious que stions going to the merits have been raised
by Plaintiffs’ equal protection claim, the balance of hardsh ips does not tip sharpl y in
Plaintiffs favor. See Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009).
- 39 -

1

Litig., 610 F.3d 1103, 1108 ( 9th Cir. 2010) . To a void a Rule 12(b)(6) dis missal, the

2

complaint must plead enou gh facts to sta te a cl aim to relief that is plausible on its face.

3

Bell Atl. Corp. v. Twombly , 550 U.S. 544, 570 (2007). Th is plausibility standard “is not

4

akin to a ‘probability requirement,’ but it asks

5

defendant has acted unlawfully.” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at

6

556).

7

II. Discussion.

for more than a sh eer possibility that a

8

Defendants m ove to dism iss Plaintiffs ’ Suprem acy Clause and equal pr otection

9

claims, and in the alternative move for summary judgment on the equal pr otection claim.

10

Having found that Plaintiffs have show n a likelihood of success on t he m erits of their

11

equal protection claim, the Court cannot conclude that Plaintiffs have failed t o state such

12

a claim. Nor will the Court convert the moti on to dismiss to one for summary judgment.

13

Only lim ited discovery has occurred thus far,

14

relief. Doc. 91 at 44-51.

and Plaintiffs have requested Rule 56(d)

15

As to the Supremacy Clause claim, even under the lenient Ru le 12(b)(6) standard,

16

the claim is not based on a cognizable legal theory. The parties’ legal arguments on the

17

motion to dismiss mirror their legal argum ents on the m otion for preliminary injunction.

18

As the Court concluded above, Plaintiffs’ per se preemption claim is legally incorrect and

19

their conflict preem ption claim – based on a conflict between Arizona’s driver’s license

20

policy and Congress’s enactment of the INA – is not legally viable.

21

IT IS ORDERED:

22

1. Plaintiffs’

23

2.

motion for preliminary injunction (Doc. 29) is denied.

Defendants’ motion to dismiss (Doc. 58) is granted in part and denied in
part. Count one is dismissed; Count two survives.

24
25

3.

The Court will set a hearing to schedule the remainder of this case.

26

Dated this 16th day of May, 2013.

27
28
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