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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION
ROSALINO PEREZ-BENITES,
LUIS ALBERTO ASCENCIO
VAZQUEZ, and PASCUAL
NORIEGA NARVAEZ, on behalf of
themselves and all others similarly
situated,

)
)
)
)
)
)
)
Plaintiffs,
)
)
CANDY BRAND, LLC,
)
ARKANSAS TOMATO SHIPPERS, )
LLC, RANDY CLANTON,
)
BROOKS LISENBEY, and
)
CHARLES SEARCY,
)
)
Defendants.
)

Case No. 1:07-CV-1048
Judge Robert T. Dawson

Class Action

JOINT MOTION FOR PRELIMINARY APPROVAL
OF PROPOSED CLASS ACTION SETTLEMENT AGREEMENT
AND NOTICE TO CLASS MEMBERS
Pursuant to Federal Rule of Civil Procedure 23(e), the parties submit this
joint motion seeking preliminary approval of their proposed Class Action
Settlement Agreement and approval of the proposed Notice of Settlement. The
proposed Stipulation of Class Action Settlement Agreement (“Settlement”) is
attached for the Court’s review.1 The Notice of Proposed Settlement of Class
1

Because the Settlement was only recently finalized, the named Plaintiffs—who
reside in Mexico and do not have ready access to internet service—were not able
to sign and send their signature pages before the deadline to file this Motion.
However, class counsel represents to the Court that the named Plaintiffs have been
1
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Action and Settlement Hearing, in English, is attached as Exhibit C to the
Settlement, along with the Claim Form that will accompany the Notice. Upon
approval, Class Counsel will mail the Notice and Claim Forms to class members.
All parties to the proposed Settlement believe the agreement is a fair,
adequate, and reasonable resolution of both the FLSA opt-in Plaintiffs’ and Rule
23 Class Members’ claims in this litigation, and that it should be granted
preliminary approval pending a final fairness hearing. In addition, all parties
believe the proposed Notice satisfies Rule 23 and due process requirements, and
should also be approved for distribution.
This Motion is supported by a Memorandum of Law, which is incorporated
by reference. A Proposed Order is also attached to this Motion for the Court’s
consideration.
Respectfully Submitted,
/s/ James M. Knoepp______
James M. Knoepp
Georgia Bar Number 366241
Admitted Pro Hac Vice
Email: jim.knoepp@splcenter.org
Immigrant Justice Project
Southern Poverty Law Center
233 Peachtree Street NE, Suite 2150
Atlanta, GA 30303
Telephone: (404) 521-6700
advised about the Settlement, have approved the attached final agreement, and will
sign it as soon as possible.
2
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Facsimile: (404) 221-5837
Attorney for Plaintiffs

/s/ Hani W. Hashem______
Hani W. Hashem
ABN 87076
Email: hwh@hashemlawfirm.com
Hashem Law Firm, PLC
P.O. Box 739
Monticello, Arkansas 71657
Telephone: (870) 367-4223
Attorney for Defendants Candy Brand, LLC, Arkansas
Tomato Shippers, LLC, and Charles Searcy
/s/ J. Paul Davidson_____
J. Paul Davidson
ABN 2006291
Email: skipd@dlf-ar.com
Davidson Law Firm, Ltd.
P.O. Box 1300
724 Garland Street
Little Rock, Arkansas 72201
skipd@dlf-ar.com
Telephone: (501) 374-9977
Facsimile: (501) 374-5917
Attorney for Defendant Brooks Lisenbey

/s/ F. Mattison Thomas III___
ABN 2002007
F. Mattison Thomas III
101 Main Street, Suite D
El Dorado, Arkansas 71730
matt@southarklegal.com
Telephone: (870) 881-8468
3
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Facsimile: (870) 881-8416
Attorney for Defendant Randy Clanton

4
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this date electronically filed the foregoing with
the Clerk of Court using the CM/ECF system, which will automatically send e-mail
notification to the following attorneys for the Defendants:
Hani W. Hashem
Hashem Law Firm, PLC
P.O. Box 739
Monticello, Arkansas 71657
hwh@hashemlawfirm.com
Charles Darwin “Skip” Davidson
Paul Davidson
Davidson Law Firm, Ltd.
P.O. Box 1300
724 Garland Street
Little Rock, Arkansas 72201
skipd@dlf-ar.com
pauld@dlf-ar.com
F. Mattison Thomas III
101 Main Street, Suite D
El Dorado, Arkansas 71730
matt@southarklegal.com

/s/ James M. Knoepp__________

this 23rd day of December, 2011.

5

Case 1:07-cv-01048-RTD Document 273-1

Filed 12/23/11 Page 1 of 52 PageID #: 5151

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
EL DORADO DIVISION
____________________________________
)
ROSALINO PEREZ-BENITES, et al.,
)
)
Plaintiffs,
)
)
Case No. 1:07-cv-1048
v.
)
)
Judge Dawson
CANDY BRAND, LLC, et al.,
)
)
Class Action
Defendants.
)
____________________________________)
STIPULATION OF CLASS ACTION SETTLEMENT AGREEMENT
This Stipulation of Class Action Settlement Agreement (“Settlement”) is entered into by
and between Defendants Candy Brand, LLC, Arkansas Tomato Shippers, LLC, Randy Clanton,
Brooks Lisenbey, and Charles Searcy (collectively, “the Defendants”) and Plaintiffs Rosalino
Perez-Benites, Luis Alberto Ascencio Vazquez, and Pascual Noriega Narvaez (collectively, the
“Named Plaintiffs”), both individually and on behalf of the Fair Labor Standards Act (“FLSA”)
opt-in Plaintiffs, and two classes totaling approximately 1,900 individuals certified by the Court
on March 23, 2010, with respect to claims brought for breach of contract.
The Parties, each having received the benefit, advice, and representation of legal counsel
of their own choice, and in exchange for good, sufficient and valuable consideration received and
acknowledged and as more particularly described herein, do hereby execute and enter into this
Settlement in order to resolve all of the disputes, claims and causes of action that were asserted
in this action or that arise from the facts alleged in the First Amended Complaint, as described
herein and subject to the recitals, terms and conditions set forth below.

1
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RECITALS
1.

Defendant Candy Brand, LLC was a grower and packer of tomatoes that

employed the Named Plaintiffs, FLSA opt-in Plaintiffs, and Rule 23 Class Members between
2003 and 2007. Defendants Arkansas Tomato Shippers, LLC, Randy Clanton, Brooks Lisenbey,
and Charles Searcy were owners and/or managers of Candy Brand, LLC during all or part of the
certified Class period. The Court has determined that Defendants operated as joint employers of
the Named Plaintiffs, the FLSA opt-in Plaintiffs, and the Rule 23 Class Members.
2.

To fill their manpower requirements, the Defendants sought the importation of

foreign nationals to perform work on a seasonal or temporary basis pursuant to H-2A work visas,
in accordance with the Immigration and Nationality Act, 8 U.S.C. §1101(a)(15)(H)(ii)(a). After
being admitted to enter the United States, Defendants employed the Named Plaintiffs, FLSA optin Plaintiffs, and Rule 23 Class Members within the meaning of 29 U.S.C. § 203(g) and the H2A regulations. The Plaintiffs filed their original complaint on June 1, 2007, on their own behalf
and on behalf of proposed classes of more than 1,900 similarly situated farm laborers. Plaintiffs
filed a First Amended Complaint on December 9, 2007. Plaintiffs filed and have pursued this
action to recover unreimbursed expenses associated with obtaining H-2A visas, as well as unpaid
wages and liquidated damages pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§
201-219, and for breach of the H-2A work contracts. The action has been certified as a FLSA
collective action with respect to the FLSA claims, and a Rule 23 class action with respect to the
breach of contract claims.
3.

In their First Amended Complaint, Plaintiffs alleged that Defendants violated the

FLSA and their contracts by taking de facto wage deductions for Plaintiffs’ and other H-2A
workers’ pre-employment visa, transportation and related expenses; failing to pay Plaintiffs and
2
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other packing shed workers overtime wages; failing to pay Plaintiffs and other H-2A workers
proper transportation and subsistence at the 50% period of their contracts and upon completion
of their contracts; and failing to pay Plaintiffs and other field workers at the Adverse Effect
Wage Rate for all hours worked.
4.

On October 13, 2008, Plaintiffs filed a motion to certify the case as a collective

action pursuant to 29 U.S.C. § 216(b) for pursuit of their FLSA claims.
5.

On October 31, 2008, the Court conditionally certified the case as a collective

action under the FLSA. The FLSA Class consists of all non-supervisory workers employed by
Defendants at any time between June 1, 2004, and the date of judgment in this matter who were
employed as H-2A temporary agricultural workers, or who were employed in the Defendants’
packing shed operations, irrespective of visa status. After conditional certification, counsel for
Plaintiffs mailed a court-approved Notice to potential FLSA opt-in Plaintiffs. At the close of the
FLSA opt-in period, 96 individuals in addition to the three named Plaintiffs, filed consent forms
to join the FLSA collective action. Subsequently, two of those individuals withdrew their
consent to sue forms, leaving 94 individuals plus the three named Plaintiffs as the FLSA class
members. See Exhibit A (list of named Plaintiffs and FLSA opt-in Plaintiffs).
6.

On November 26, 2008, Plaintiffs filed a motion to certify the case as a class

action pursuant to Rule 23 of the Federal Rules of Civil Procedure for pursuit of their breach of
contract claims.
7.

On March 23, 2010, the Court granted Plaintiffs’ motion and certified two

Classes. Class I consists of “[a]ll nonsupervisory workers employed by Defendants at any time
between 2003 and the date of judgment in this matter who were employed pursuant to H-2A
temporary work visas.” Class II consists of “[a]ll nonsupervisory workers employed in the
3
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Defendants’ packing shed operations at any time between 2003 and the date of judgment in this
matter—irrespective of visa status—who did not receive overtime pay during workweeks when
they worked more than forty (40) hours.” Class counsel later mailed court-approved Class
Notice to approximately 1,425 persons identified in Defendants’ records as having met the class
definitions. Class counsel was unable to mail notices to additional individuals who are members
of the certified classes due to lack of contact information. The Notice informed class members
of the lawsuit and provided them an opportunity to exclude themselves by completing a Class
Exclusion Form enclosed with the Notice and filing it with the Court.
8.

By the expiration of the Class Notice period, twenty-six (26) of the approximately

1,425 persons to whom notice was mailed had filed the Class Exclusion Form provided with the
Class Notice. See Exhibit B (list of individuals excluded from class action and this Settlement).
9.

During the nearly four-year pendency of this lawsuit, the Parties engaged in

extensive discovery, including depositions of all three (3) individual Defendants, Rule 30(b)(6)
depositions of the two (2) corporate Defendants, eight (8) FLSA opt-in Plaintiffs and Rule 23
Class Members, and six (6) third parties; comprehensive discovery of Defendants’ payroll,
accounting, and electronic records; and additional document discovery directed at both Plaintiffs
and Defendants.
10.

In March 2010, the parties participated in a full day of private mediation with an

experienced neutral. However, they were unable to reach an agreement and proceeded with the
completion of discovery and preparing motions for summary judgment.
11.

The parties filed cross-motions for summary judgment with respect to all of the

major legal issues in the case in July and August, 2010. On May 20, 2011, the Court entered a
comprehensive Order granting Plaintiffs’ motions for summary judgment and denying
4
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Defendants’ motions for summary judgment, leaving only a few issues remaining for trial.
12.

Subsequent to the Court’s May 20, 2011, Order on the summary judgment

motions, the parties engaged in a number of discussions in an effort to settle this matter,
culminating in this Settlement.
13.

The Named Plaintiffs and Class Counsel believe that the Settlement reached with

Defendants is fair, adequate, reasonable, and in the best interests of the Classes and the FLSA
opt-in Plaintiffs.
NOW THEREFORE, in consideration of the foregoing recitals and prefatory phrases, and
of the covenants and promises set forth in this Settlement and in exchange for other good,
valuable, and sufficient consideration more specifically set forth in this Settlement and hereby
acknowledged, the Named Plaintiffs—on behalf of themselves, the FLSA opt-in Plaintiffs, and
the Classes—and the Defendants agree as follows:
I.

TERMS OF SETTLEMENT

A.

Payments and Settlement Fund.
1.

Initial Payments.

On or before December 30, 2011, Defendants shall deliver certified checks made payable
to the “Southern Poverty Law Center Client Trust Account” or electronically transfer funds to
the Southern Poverty Law Center’s Client Trust Account as follows:
a.

Brooks Lisenbey

$650,000.00

b.

Charles Searcy

$150,000.00.

The Southern Poverty Law Center will hold this $800,000.00 in its Client Trust Account
pending final approval of this Settlement by the Court and entry of a Judgment that becomes
Final, as defined in Section I.L.
5
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Once the Judgment becomes Final, the Southern Poverty Law Center will release
$750,000.00 of the above sums from its Client Trust Account to the Settlement Administrator to
establish the Settlement Fund for the purpose of paying claims of the named Plaintiffs, FLSA
opt-in Plaintiffs, Rule 23 Class Members, and the individual payments, as outlined in greater
detail below. The remaining $50,000.00 of the sums identified above—pending approval of the
Court and entry of a Judgment that becomes Final—will be released from the Client Trust
Account to the Southern Poverty Law Center and set aside to pay Settlement Administration
Costs. All amounts paid by Defendants will be disbursed pursuant to this Settlement, and none
of it will revert to the Defendants under any circumstances. This Settlement contemplates that
the Settlement Fund will ultimately consist of a principal amount of $1,212,500, plus 5% interest
on the principal sum of $462,500 calculated from January 1, 2012, to the date of payment.
Specifically, the Settlement Fund should ultimately consist of the $750,000 initial payment, the
payment of $437,500.00 plus 5% interest to be paid by Defendant Randy Clanton on or before
September 3, 2012, as outlined in Section I.A.2, and the payment of $25,000.00 plus 5% interest
to be paid by Defendant Charles Searcy on or before September 3, 2012, as outlined in Section
I.A.2.
The failure of either Defendant Brooks Lisenbey or Charles Searcy to pay the amount as
listed above on or before December 30, 2011, will be considered a breach of this Settlement and
result in a request that the Court enter judgment against all Defendants, jointly and severally, in
the amount of $1,939,672.78 with respect to the Plaintiffs, FLSA opt-in Plaintiffs, and Rule 23
class members, plus an additional amount totaling $486,369.75 in costs and attorneys’ fees
payable to the Southern Poverty Law Center. In the event of a failure to pay pursuant to this
Section I.A.1. that results in the entry of judgment against all Defendants, the remaining payment
6
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provisions contained in Sections I.A.2. and I.A.3., the security provisions contained in Section
I.A.4., and the consequences of breach of the payment provisions contained in Section I.A.5.
shall be of no further force and effect.
If Defendant Brooks Lisenbey or Charles Searcy fail to pay the amount as listed above on
or before December 30, 2011, then absent a separate agreement between the Plaintiffs and
Defendant Brooks Lisenbey or Charles Searcy to accept the funds they have paid in exchange for
marking any judgment against them as satisfied or partially satisfied, any funds paid pursuant to
Section I.A.1. above will be returned to the individual who made their payment, on or before
January 15, 2012.
2.

Subsequent Payments by September 3, 2012.

On or before September 3, 2012, Defendants shall deliver to the Southern Poverty Law
Center certified checks made payable directly to the Settlement Fund, or electronically transfer
funds directly to the Settlement Fund as follows:
a.

Randy Clanton

$437,500.00, plus 5% simple interest from
January 1, 2012 until date of payment

b.

Charles Searcy

$25,000.00, plus 5% simple interest from
January 1, 2012 until date of payment.

Class Counsel will provide Defendants with more detailed information on or before
August 15, 2012 with respect to the name on any certified checks to be paid to the Settlement
Fund and/or electronic fund transfer information for the Settlement Fund.
3.

Subsequent Payments by September 3, 2013.

On or before September 3, 2013, Defendants shall deliver certified checks made payable
to the “Southern Poverty Law Center” or electronically transfer funds to the Southern Poverty
Law Center as follows:
7
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a.

Randy Clanton

$275,000.00, plus 5% simple interest from
January 1, 2012 until date of payment.

b.

Charles Searcy

$25,000.00, plus 5% simple interest from
January 1, 2012 until date of payment.

Security for Payment of Sums in Sections I.A.2. and I.A.3. and Consequences
for Failure to Cooperate Fully with Finalizing Security Documents by
January 31, 2012.

Defendant Randy Clanton’s Payments pursuant to Sections I.A.2. and I.A.3. shall be
secured by mortgages and/or other security instruments related to all real property he owns by
himself or jointly with any other individual or entity, the packing shed facility in Hermitage,
Arkansas owned by Clanton Farms, LLC, and the personal property associated with the packing
shed facility in Hermitage, Arkansas—personal property whose ownership is currently in
dispute. Defendant Randy Clanton has disclosed to the Plaintiffs that Plaintiffs’ would be
second lienholders with respect to the real property owned by Defendant Randy Clanton by
himself or jointly with any other individual or entity, with the exception of his home and the
surrounding five acres of land, in which case the Plaintiffs would be third lienholders.
Defendant Randy Clanton has also disclosed to Plaintiffs that Plaintiffs would be third
lienholders with respect to the real property comprising the packing shed facility in Hermitage,
Arkansas that is owned by Clanton Farms, LLC, as well as the personal property associated with
the packing shed facility. Defendant Randy Clanton has also disclosed to Plaintiffs that the
second lien on the real property comprising the packing shed facility in Hermitage, Arkansas that
is owned by Clanton Farms, LLC, as well as the personal property associated with the packing
shed facility, is in the approximate amount of $300,000 and may not be increased. Defendant
Randy Clanton understands that Plaintiffs’ have relied upon these disclosures being accurate in
entering into this Settlement, and that their position as only second lienholders, or third
8
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lienholders with respect to certain property, are material terms of this Settlement with respect to
Defendant Randy Clanton that, if they were not accurate, the Plaintiffs would not enter into this
Settlement. The mortgages and/or other security instruments and any related documents
securing Defendant Randy Clanton’s payment are still being prepared and, upon completion, will
be filed with the Court as part of this Settlement and be considered part of this Settlement. If a
title search reveals that Plaintiffs will not be second or third position lienholders with respect to
the real property as discussed above based on the disclosures of Defendant Randy Clanton, or if
the real property becomes further encumbered to someone other than the Plaintiffs or the
Southern Poverty Law Center between December 16, 2011, and a date within ten (10) days of
finalizing all mortgages and/or other security instruments related to the real property, that shall
be considered a breach of this Settlement and result in a request that the Court enter judgment
against Defendants Randy Clanton, Candy Brand, LLC, and Arkansas Tomato Shippers, LLC,
jointly and severally, in the amount of $1,939,672.78 with respect to the Plaintiffs, FLSA opt-in
Plaintiffs, and Rule 23 class members, plus an additional amount totaling $486,369.75 in costs
and attorneys’ fees payable to the Southern Poverty Law Center. Defendants may only contest
the judgment amount identified above to the extent of any payments made by any Defendant
pursuant to Sections I.A.1., I.A.2., and I.A.3.
Failure by Defendant Randy Clanton or any individual or entity with whom he owns real
property individually or jointly, or failure by Clanton Farms, LLC to cooperate fully to complete
all steps necessary to finalize any mortgages and/or other security instruments and any related
documents prior to January 31, 2012, shall be considered a breach of this Settlement and result in
a request that the Court enter judgment against Defendants Randy Clanton, Candy Brand, LLC,
and Arkansas Tomato Shippers, LLC, jointly and severally, in the amount of $1,939,672.78 with
9
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respect to the Plaintiffs, FLSA opt-in Plaintiffs, and Rule 23 class members, plus an additional
amount totaling $486,369.75 in costs and attorneys’ fees payable to the Southern Poverty Law
Center. Defendants may only contest the judgment amount identified above to the extent of any
payments made by any Defendant pursuant to Sections I.A.1., I.A.2., and I.A.3.
The failure of Defendant Brooks Lisenbey and/or any entity he owns or operates, or any
entity that Defendant Lisenbey claims to own an interest in the personal property associated with
the packing shed facility to cooperate fully to complete all steps necessary to finalize any
security instruments related to the personal property associated with the packing shed facility in
Hermitage, Arkansas—personal property whose ownership is currently in dispute—prior to
January 31, 2012, shall be considered a breach of this Settlement and result in a request that the
Court enter judgment against Defendant Brooks Lisenbey, Candy Brand, LLC, and Arkansas
Tomato Shippers, LLC, jointly and severally, in the amount of $1,939,672.78 with respect to the
Plaintiffs, FLSA opt-in Plaintiffs, and Rule 23 class members, plus an additional amount totaling
$486,369.75 in costs and attorneys’ fees payable to the Southern Poverty Law Center.
Defendants may only contest the judgment amount identified above to the extent of any
payments made by any Defendant pursuant to Sections I.A.1, I.A.2, and I.A.3.
Defendant Charles Searcy’s payment pursuant to Sections I.A.2 and I.A.3. above shall be
secured by a mortgage on real property owned by Drew Acceptance Company, Inc. The
mortgage and related documents securing Defendant Charles Searcy’s payment are still being
prepared and, upon completion, will be filed with the Court as part of this Settlement and be
considered part of this Settlement agreement. Failure by Defendant Charles Searcy, or failure by
Drew Acceptance Company, Inc. to cooperate fully to complete all steps necessary to finalize
any mortgage and/or related documents prior to January 31, 2012, shall be considered a breach
10
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of this Settlement and result in a request that the Court enter judgment against Defendants
Charles Searcy, Candy Brand, LLC, and Arkansas Tomato Shippers, LLC in the amount of
$1,939,672.78 with respect to the Plaintiffs, FLSA opt-in Plaintiffs, and Rule 23 class members,
plus an additional amount totaling $486,369.75 in costs and attorneys’ fees payable to the
Southern Poverty Law Center. Defendants may only contest the judgment amount identified
above to the extent of any payments made by any Defendant pursuant to Sections I.A.1, I.A.2,
and I.A.3.
5.

Consequences of Breach of Payment Provisions in Sections I.A.2. and/or
I.A.3.

Following completion of all mortgage and/or security instruments and related documents
as contemplated in Section I.A.4. above, the failure by Defendant Randy Clanton to make
payment pursuant to Sections I.A.2. and/or I.A.3. shall be considered a breach of this Settlement
and result in a request that the Court enter judgment against Defendants Randy Clanton, Candy
Brand, LLC, and Arkansas Tomato Shippers, LLC, jointly and severally, in the amount of
$890,625.00, plus 5% interest from January 1, 2012 until date of payment of the judgment, less
any credits for amounts paid by Defendant Randy Clanton individually pursuant to Sections
I.A.2 and I.A.3. of this Settlement prior to the breach, plus costs and attorneys’ fees at the rate of
$250 per hour associated with Plaintiffs’ efforts to cure the default and/or to move for entry of
judgment, any subsequent proceedings necessary to enforce and collect the judgment, and/or any
efforts to foreclose or otherwise execute on any mortgages and/or security interests being
provided to secure the payments required by Sections I.A.2. and I.A.3. above. Of the
$890,625.00 identified above, $546,875.00, plus 5% interest from January 1, 2012, shall be
considered part of the Settlement Fund, with any remaining balance, plus 5% interest from
January 1, 2012, being considered costs and attorneys fees payable to the Southern Poverty Law
11
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Center.
Following completion of the mortgage documents as contemplated in Section I.A.4.
above, failure by Defendant Charles Searcy to make payment pursuant to Sections I.A.2. and/or
I.A.3. shall be considered a breach of this Settlement and result in a request that the Court enter
judgment against Defendants Charles Searcy, Candy Brand, LLC, and Arkansas Tomato
Shippers, LLC in the amount of $62,500.00, plus 5% interest from January 1, 2012 until date of
payment of the judgment, less any credits for amounts paid by Defendant Charles Searcy
individually pursuant to Sections I.A.2 and I.A.3. of this Settlement prior to the breach, plus
costs and attorneys’ fees at the rate of $250 per hour associated with Plaintiffs’ efforts to cure the
default and/or to move for entry of judgment, any subsequent proceedings necessary to enforce
and collect the judgment, and/or any efforts to foreclose or otherwise execute on the mortgage
being provided to secure the payments required by Sections I.A.2. and I.A.3. above. Of the
$62,500.00 identified above, $31,250.00, plus 5% interest from January 1, 2012, shall be
considered part of the Settlement Fund, with any remaining balance, plus 5% interest from
January 1, 2012, being considered costs and attorneys fees payable to the Southern Poverty Law
Center.
The parties to this Settlement stipulate that the Court shall have jurisdiction to enforce the
terms of this Settlement, including authority to enter judgment in favor of Plaintiffs and against
any defaulting party(ies).
B.

Costs and Attorneys’ Fees.
Subject to the approval of the Court, Defendants will pay Class Counsel costs and

attorneys’ fees associated with the prosecution of this action in the principal amount of
$300,000.00, plus interest. This figure does not include the $50,000.00 that will be set aside for
12
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the costs of Settlement Administration from the initial payment of $800,000.00 as outlined in
Section I.A.1. above. Class Counsel will not seek costs and attorneys’ fees in excess of the
principal amount of $300,000.00, and Defendants will not oppose Plaintiffs’ request for costs
and fees. If the Court approves costs and fees for Class Counsel in an amount less than
$300,000.00, any difference (i.e. the remaining balance) will be required to be paid by the
Defendants directly to the Settlement Fund. Under no circumstances will the amounts to be paid
below revert to the Defendants. This Settlement contemplates that Class Counsel’s costs and
attorneys’ fees of $300,000.00, plus interest, will be comprised of the payments to be made by
Randy Clanton and Charles Searcy as outlined in Section I.A.3. above.
C.

Settlement Administration Costs.
As outlined above, $50,000 of the initial $800,000.00 in payments made by the

Defendants will be set aside and used at the discretion of Class Counsel to pay costs
associated with the administration of the Settlement Fund, including, but not limited to,
costs associated with sending notices and/or otherwise notifying Class Members of this
Settlement, all costs and fees associated with 1-800 calls from Class Members placed to
Class Counsel regarding this Settlement, all costs and fees associated with locating Class
Members to assist them in filing claims, all costs and fees associated with contacting
and/or locating FLSA opt-in Plaintiffs and Class Members (including costs related to any
agents hired by Class Counsel) to provide them their Settlement payments, as well as any
expenses to be paid to the Settlement Administrator. Any portion of the $50,000
Settlement Administration Costs that remains unused after all Claims have been paid
shall be transferred to the Southern Poverty Law Center’s general account as
compensation for its time spent administering the Settlement Fund.
13
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Notice of Default; Waiver of Right to File Bankruptcy Petition For Limited
Time.
In the event that one or more of the Defendants fail to make any of the payments

as set forth above in Sections I.A.2 and/or I.A.3., Plaintiffs shall provide said
Defendant(s) and any individuals or entities who have pledged security on behalf of the
defaulting Defendant(s) with written notice of non-compliance with the Settlement
payment provisions and provide them 10 business days from the date of the written notice
to cure the defect. Defendants and any individuals or entities who pledge security on
their behalf agree that any written notice to be provided pursuant to this section will be
sent via email and U.S. mail in accordance with Section V.11. below, and/or to any other
person or entity they designate in writing to Class Counsel to receive such notices. In the
event that the payment default is not cured within 10 business days of the date of the
written notice, Plaintiffs may immediately begin proceedings related to any security
interests related to the defaulting Defendant(s) and may also move the Court for entry of
judgment.
All Defendants agree that they will not file a bankruptcy petition within ninetyone (91) days following their payment of the amounts set forth in Section I.A. above.
The filing of a bankruptcy petition by any or all of the Defendants, or any or all of the
individuals or entities providing security for the payment of the amounts set forth in
Section I.A., will not relieve the non-filing Defendant(s) or the non-filing individuals or
entities providing security from the payment obligations as outlined in Sections I.A., and
shall not prevent Plaintiffs from seeking the entry of judgment against any or all of the
non-filing Defendant(s) and/or taking any actions with respect to the security provided by
the non-filing Defendant(s) and/or the individuals or entities providing security for the
14
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payment of the amounts set forth in Section I.A.
E.

Appointment of Settlement Administrator.
The Parties will ask the Court to appoint Settlement Services, Inc., a qualified

administrator, to serve as the Settlement Administrator, which, as a condition of
appointment, will agree to be bound by this Settlement with respect to the performance of
its duties. The Settlement Administrator will open and administer an interest-bearing
account or accounts (“Settlement Fund Account(s)”) approved by Class Counsel with a
unique Tax Payer Identification Number. The monetary payments described above in
section I.A. will be transferred into this Settlement Fund Account(s) upon final approval
of the Court and entry of a Judgment that becomes Final. The Settlement Fund
Account(s) will constitute a qualified settlement fund within the meaning of Treasury
Regulations §§ 1.468B-1, et seq., and it will be created, managed, and disbursed by the
Settlement Administrator under the supervision and at the direction of Class Counsel.
Defendants shall hereby be deemed to have made an election under Section 468B of the
Revenue Code to have the Settlement Fund treated as a “qualified settlement fund.”
Defendants shall timely furnish a statement to the Settlement Administrator that complies
with Treasury Regulation § 1.468B-3(e) and shall attach a copy of the statement to its
federal income tax return that is filed for the taxable year in which Defendants make the
required payments. Defendants will have no responsibilities or liabilities with respect to
the Settlement Fund Account(s), its administration, or distribution therefrom.
In addition to the above, the Settlement Administrator’s duties shall include
responsibility for all tax reporting, tax withholding, and tax withholding payments to
appropriate governmental agencies associated with payments from the Settlement Fund to
15
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the Named Plaintiffs, the FLSA opt-in Plaintiffs, and the Class Members. In association
with these duties, the Settlement Administrator will calculate the employers’ share of
taxes (FICA, FUTA, SUTA) due on any payments designated as wages made to the
named Plaintiffs, FLSA opt-in Plaintiffs, and the Class Members who file Claim Forms.
Upon the close of the Claims Period, the Settlement Administrator shall inform the
Defendants of the amount of the employer’s share of taxes in writing by sending the same
by email and regular mail to the Defendants in accordance with Section V.11. below, and
the Defendants will pay such amount into the Qualified Settlement Fund within ten (10)
business days of the date of the notification by the Settlement Administrator. Defendants'
obligation to pay the employer's share of taxes is in addition to the amounts Defendants
have agreed to pay pursuant to the preceding sections, and they shall be jointly and
severally liable for the payment of these amounts.
The Settlement Administrator will provide Class Counsel an invoice for their
services on a monthly basis.
F.

Notice to Class Members of Class Action Settlement.
Within 10 business days of the later of Defendants’ compliance with the payment

provisions outlined in Section I.A.1. or preliminary approval by the Court of this Settlement and
the Notice and Claim Form, Class Counsel will mail the attached Notice of Class Action
Settlement and Claim Form (attached hereto in English as Exhibit C) in Spanish to each of the
Class Members whose last known address is in Mexico, and in Spanish and English to each of
the Class Members whose last known address is in the United States. The Notice of Class
Action Settlement describes this litigation, the settlement terms, how to file a Claim, the
procedure for a class member to object to the proposed settlement and/or attend the fairness
16
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hearing scheduled by the Court, and the procedure to opt-out of this class action settlement.
Class Counsel will file a Notice with the Court upon completion of the mailing.
G.

Notice Pursuant to the Class Action Fairness Act
Within 10 business days of Defendants’ compliance with the payment provisions outlined

in Section I.A., Defendants will, pursuant to the Class Action Fairness Act (“CAFA”), mail the
notice and documents required by CAFA to the Attorney General of the United States and the
appropriate state official in the states of Arkansas, Arizona, California, Georgia, Missouri,
Mississippi, North Carolina, Oklahoma, Texas and Wisconsin. The Parties believe that no other
state entities other than those identified above need to be notified of this Settlement pursuant to
CAFA. Defendants shall file a Notice with the Court upon completion of the required CAFA
mailings.
H.

Claims Process.
The Notice of Class Action Settlement to be mailed upon preliminary approval by the

Court will include a Claim Form.
(1)

Notice and Claims Process.

The Claim Form will explain that the deadline for submitting claims for payment from
the Settlement Fund will be nine (9) months from the date the Forms are mailed. All FLSA optin Plaintiffs and Class Members who submit valid claims at any time before the close of the
Claims Period shall be considered “Claiming Class Members” and entitled to receive their full
proportionate share of the Settlement Funds.
(2)

Submission and Validation of Claims.

Class Counsel, and any Settlement Administrator or other third-party engaged for this
purpose, shall be solely responsible for determining the appropriate methods for the submission
17
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of claims and for reviewing and adjudging their validity. The large majority of FLSA opt-in
Plaintiffs and Class Members live in rural areas of Mexico where incoming and outgoing mail
service is slow and unreliable and the availability of fax and photocopying services may be
limited or expensive. As such, Class Counsel shall be empowered to determine, in their
reasonable judgment, (a) that confirmation of identity by telephone (e.g., through the provision
of personal information sufficient to verify identity), electronic mail or other means of written or
oral communication is sufficient to validate a claim and/or (b) that a claim may be validated
based on a writing other than the approved Claim Form.
The three named Plaintiffs will not be required to submit any Claim Forms, their
participation as named Plaintiffs and class representatives being sufficient to establish a Claim,
and they will automatically be considered “Claiming Class Members”.
Where a named Plaintiff, FLSA opt-in Plaintiff, or Class Member is deceased, upon
receipt of proper identification and documentation of the payee’s interest, payment will be made
to the class member’s estate or, in the event there is no estate, to the class member’s next of kin
in the following priority: (1) spouse; (2) children; (3) parents; (4) siblings; and (5) other
relatives.
I.

Distribution of Payments from the Settlement Fund.
Class Counsel has calculated the total damages owed to each named Plaintiff, FLSA opt-

in Plaintiff, and Class Member based on the violations of law established in the Court’s May 20,
2011, Order on the parties’ motions for summary judgment. Those figures were previously
reviewed for accuracy by Jorge Rivero, Plaintiffs’ damages expert and a former official with the
United States Department of Labor’s Wage and Hour Division. The Settlement Fund will be
distributed based on those calculations, as follows:
18
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Individual Payments
In consideration for their commitment to the pursuit of the claims in this action on

behalf of themselves and the Classes, and pending their submission of Claim Forms (with
the exception of the three named Plaintiffs), $48,000 of the Settlement Fund will be paid
to the following individuals in the following amounts, reflecting the extent of their
individual participation in the prosecution of this action:
Rosalino Perez Benites
Luis Alberto Ascencio Vazquez
Pascual Noriega Narvaez
Blas Burboa Leyva
Diego Arriaga Guzman
Maria Mireya Cortes Gonzales
Maria Elena Martinez Morales
Jose Dolores Ramirez Reyes
Jose Antonio Estrada Ascencio
Jacqulyon LaVerne Ware
Margarita Eloisa Plasensia
Juan Pablo Ascencio Vazquez
Alfonso Noriega Vazquez
Rogelio Cortes Gonzales
Estanislao Ramirez Reyes
Salvador Amezcua Sosa
Alejandro Julian Anselmo Torres
Lorenzo Gonzalez Gutierrez

$5,000.00
$5,000.00
$5,000.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$3,000.00
$2,000.00
$2,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00
$1,000.00.

If one or more of the above-named individuals does not file a Claim Form by the
submission deadline, then any amounts allocated above to him/her will revert to the
Settlement Fund to be disbursed to the Claiming Class Members.
(2)

FLSA Liquidated Damages
Each Claiming Class Member who was a FLSA opt-in Plaintiff and appears on

Exhibit A will receive the full amount of the FLSA liquidated damages associated with
moneys owed to him/her pursuant to the FLSA, as calculated by Class Counsel.
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Total Proportionate Shares.
Each Claiming Class Member’s proportionate total share of the Settlement Fund

will be calculated as follows:

(4)

(a)

Each Claiming Class Member will receive a proportionate share of
the Settlement Fund that will consist of the $750,000.00 initial
payment, the payment of $437,500.00 plus 5% interest to be paid
by Defendant Randy Clanton on or before September 3, 2012, and
the payment of $25,000.00 plus 5% interest to be paid by
Defendant Charles Searcy on or before September 3, 2012, minus
the Individual Payments, minus the FLSA Liquidated Damages,
plus any interest earned on the Settlement Fund Account(s)
between the time it is established by the Settlement Administrator
and the end of the Claim Period. Each Claiming Class Member’s
proportionate share of the Settlement Fund will be based upon the
damages owed to them based on the Court’s May 20, 2011,
summary judgment order, as previously calculated by Class
Counsel, in proportion to the damages owed to all other Claiming
Class Members’ based on the Court’s May 20, 2011, summary
judgment order, as previously calculated by Class Counsel.

(b)

A named Plaintiff or Claiming Class Member who disagrees with
the damages calculated by Class Counsel must submit additional
documentation to Class Counsel that would allow Class Counsel to
further analyze the Claiming Class Member’s work history with
the Defendants and adjust their damage calculations accordingly.
Objections and documentation must be submitted to Class Counsel
and received by Class Counsel prior to the close of the Claim
Period. The decision of Class Counsel with respect to any
challenges to the damages calculations shall be final.

Distribution of Settlement Fund Shares.
Class Counsel will provide the Settlement Administrator the list of named
Plaintiffs, FLSA opt-in Plaintiffs, and Class Members entitled to receive
payment from the Settlement Fund and the amounts they are to receive, as
well as instructions on how the money will be disbursed and provided to
the named Plaintiffs, FLSA opt-in Plaintiffs, and Class Members, most of
whom reside in Mexico and are, therefore, unable to cash checks issued
from a United States bank. The Settlement Administrator will make
disbursal of funds from the Settlement Fund Account as directed by Class
Counsel. Class Counsel will work with third parties to facilitate the
coordination and delivery of the Settlement Funds to the named Plaintiffs,
FLSA opt-in Plaintiffs, and Class Members, primarily through notifying
20
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them that funds are available for their retrieval at a designated bank in
Mexico, or at a Western Union location. Any Settlement Funds not
collected by the named Plaintiffs, FLSA opt-in Plaintiffs, and/or the Class
Members within 150 days of Class Counsel or their agents’ first attempts
to contact the individual named Plaintiff, FLSA opt-in Plaintiff, and/or
Class Member to advise them of the availability of their Settlement Share
shall revert back to the Settlement Fund Account for inclusion in the funds
available and be considered “Residual Funds.”
(5)

J.

Residual Funds.
(a)

Monies, if any, remaining in the Settlement Fund Account as a result of
the accrual of interest on the Fund after the Settlement Shares were
calculated and/or the funds that were not collected by the Class Members
as outlined in section I.I.(4) above, will be used first to pay any claims
submitted after the deadline described above in section I.H. but before
December 31, 2012 (“Late Claims”). Late Claims will be paid only after
the final distribution and will not be paid if no monies remain in the Fund
after the final distribution.

(b)

If monies remain in the Settlement Fund Account after full satisfaction of
all Late Claims, then they will be applied to pay costs incurred by Class
Counsel in administering the Settlement, to the extent they exceed the
funds provided for in Section I.C.

(c)

If monies still remain after the payment of all such costs, they shall be
distributed to Farmworker Justice, Inc., a 501(c)(3), tax exempt
organization that provides, among other things, free legal services to H-2A
workers.

Nature of Settlement Funds.
The Parties to this Settlement acknowledge that the Class Members employed on H-2A

visas paid, on average, $500 per season in costs and fees associated with obtaining their H-2A
visa and traveling to the United States to work for Defendants. The parties agree that payments
to Class Members filing claims as part of this Settlement (and who were employed on H-2A
visas) up to and including $500 per work season are for the purpose of reimbursing those Class
Members for the expenses they incurred to obtain their H-2A visas and travel to the United
States to work for the Defendants. Based on this understanding, no taxes will be withheld or
21
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paid by either Defendants or the Settlement Administrator with respect to payments to those
Class Members up to and including $500 per work season.
Payments to Class Members may include distribution of each Claiming Class Member’s
proportionate share of the interest income generated by the Settlement Fund Account(s). The
Settlement Administrator will report this income to the appropriate taxing authorities and the
class members, if necessary.
K.

Retaliation Prohibited.
Defendants agree that neither they nor any of their agents will retaliate, directly or

indirectly, in any manner, against any person because of his or her participation in the
prosecution of this action or participation in the Claims Process, including but not limited to the
named Plaintiffs and the FLSA opt-in Plaintiffs, the named Plaintiffs’ and FLSA opt-in
Plaintiffs’ family members, declarants and/or witnesses who provided testimony in support of
the lawsuit, or any other person who has cooperated or participated in the prosecution of this
action. Defendants further agree that neither they nor any of their agents will discourage,
directly or indirectly, in any manner, any Class Member from filing a Claim.
L.

Effective Date.
This Settlement Agreement shall become effective after the Court approves it and enters

a Judgment that becomes Final. “Final” means the last of the following dates, as applicable:
(1)

The last date on which a notice of appeal from the Judgment may be filed, and
none is filed.

(2)

If a timely appeal from the Judgment is filed, the last of the following dates:
(a)

The last date by which a petition for review by the United States Court of
Appeals for the Eighth Circuit or the United States Supreme Court’s
decision affirming the Judgment may be filed, and none is filed;

(b)

The last date by which a petition for a writ of certiorari to the United
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Case 1:07-cv-01048-RTD Document 273-1

Filed 12/23/11 Page 23 of 52 PageID #: 5173

States Supreme Court of a decision by the United States Court of Appeals
for the Eighth Circuit affirming the judgment may be filed, and none is
filed;
(c)

M.

If a petition for review by the United States Court of Appeals for the
Eighth Circuit, or a petition for a writ of certiorari to the United States
Supreme Court, seeking review of the Judgment or of the United States
Court of Appeals for the Eighth Circuit’s decision on an appeal from the
Judgment is timely filed, the date on which the highest reviewing court
renders its decision denying the petition (where the immediately lower
court affirmed the Judgment) or affirming the Judgment.

Mutual Releases.
(1)

Named Plaintiffs and FLSA opt-in Plaintiffs.

On the Settlement Effective Date, the Named Plaintiffs, individually and on behalf of the
FLSA opt-in Plaintiffs, their attorneys, agents, successors, affiliates, heirs and assigns, fully,
finally and forever release, discharge and hold harmless Defendants and their partners, directors,
officers, employees, attorneys, agents and anyone acting or authorized to act on their behalf,
including Randy Clanton Farms, Inc., from any and all claims and demands that were asserted in
this case or arise from the facts alleged in Plaintiffs’ First Amended Complaint related to the Fair
Labor Standards Act. For purposes of this release, it is expressly acknowledged by all parties
and Randy Clanton Farms, Inc. that the release only applies to those claims related to the 20032007 seasons in which Candy Brand, LLC was actively engaged in farming operations.
(2)

Named Plaintiffs and Rule 23 Class Members.

On the Settlement Effective Date, the Named Plaintiffs, individually and on behalf of the
Rule 23 Classes, their attorneys, agents, successors, affiliates, heirs and assigns, fully, finally and
forever release, discharge and hold harmless Defendants and their partners, directors, officers,
employees, attorneys, agents and anyone acting or authorized to act on their behalf, including
Randy Clanton Farms, Inc. from any and all claims and demands that were asserted or could
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have been asserted in this case or arise from the facts alleged in Plaintiffs’ First Amended
Complaint. For purposes of this release, it is expressly acknowledged by all parties and Randy
Clanton Farms, Inc. that the release only applies to those claims related to the 2003-2007 seasons
in which Candy Brand, LLC was actively engaged in farming operations.
(3)

Defendants.

The Defendants and Randy Clanton Farms, Inc., and their attorneys, agents, successors,
affiliates, heirs, and assigns, fully, finally and forever release, discharge and hold harmless the
named Plaintiffs, the FLSA opt-in Plaintiffs, and the Rule 23 Class Members, their attorneys,
agents, and anyone acting or authorized to act on their behalf from any and all claims, demands,
and causes of action for all matters that arise from or are related to the claims and defenses
alleged in this case.
II.

PRELIMINARY COURT APPROVAL AND NOTICE OF CLASS ACTION
SETTLEMENT
In conjunction with filing this Settlement with the Court, the Parties will also submit a

proposed Notice of Class Action Settlement and Claim Form, attached as Exhibit C, that
describes the Classes, the terms of Settlement, who is eligible to claim monetary benefits under
the Settlement and how to file a Claim, estimates of the monetary benefits the Settlement will
provide for Claiming Class Members, the Class Members' right to file objections to the
settlement or to opt out of the Settlement, the date for a fairness hearing, and a deadline and
instructions for submitting objections, and a toll-free number that may be used to direct questions
to Class Counsel. The Parties will jointly move the Court for preliminary approval of the
Settlement, the Notice of Class Action Settlement, and the Claim Form. The Parties will also
submit a joint proposed Preliminary Approval Order.
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FINAL COURT APPROVAL
All Parties agree to take such actions as are reasonably necessary to obtain the Court's

Final Approval of this Settlement, including filing memoranda in opposition to any objections to
this Settlement or its terms and defending this Settlement from any challenges at any Fairness
Hearing. Should the Court not grant Final Approval of this Settlement or its terms then this
Settlement shall immediately be null and void unless the parties or their successors in interest
agree otherwise in writing. In the event the Court does not grant Final Approval of this
Settlement, Class Counsel will be required to return any or all of the $800,000.00 paid pursuant
to Section I.A.1 above to the individual Defendant(s) who made the payment within 20 days of
the Court denying Final Approval of the Settlement.
IV.

FINAL JUDGMENT
As soon as practicable after the close of the hearing on the fairness, reasonableness and

adequacy of this Settlement and its terms, Class Counsel and Defendants shall request and shall
take such actions as are reasonably necessary to have the Court grant a Final Judgment in the
lawsuit by entering a final order which provides that the Court approves this Settlement and its
terms as fair, reasonable and adequate, provides for the implementation of all of the Settlement's
terms and provisions, approves the individual payments outlined in Section I.I.(1), awards costs
and attorneys’ fees as outlined in Sections I.A. and I.B., finds that the notice given to the class
satisfied the requirements of due process and Rule 23(e) of the Federal Rules of Civil Procedure,
dismisses the claims of the named Plaintiffs, FLSA opt-in Plaintiffs, and the Classes with
prejudice, and retains jurisdiction to enforce the provisions of this Settlement.
V.

ADDITIONAL PROVISIONS
1.

The Parties to this Settlement shall not, directly or indirectly, in any way exercise,
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and they, and all of them, do hereby waive any and all rights they, or any of them, have or may
have to appeal from any order of Court entered pursuant to and in accordance with this
Settlement. This waiver of appeal does not include any waiver of the right to oppose any appeal,
appellate proceedings, or post-judgment proceedings. This paragraph does not preclude
Plaintiffs or Class Counsel from appealing any refusal by the District Court to award the full
individual payments outlined in Section I.I.(1), and/or the full costs and attorneys’ fees outlined
in Sections I.A. and I.B.
2.

The Parties to this Settlement, including their employees, agents, and attorneys,

agree that they will not solicit or advise Class Members to request exclusion from the Class and
will not represent, or arrange representation for, any potential Class Member in requesting
exclusion from the class and/or filing a separate action.
3.

This Settlement, including the Recitals and Exhibits, supersedes any prior

agreements or understandings between the Parties with respect to settlement. Upon their
completion, the security agreements required by Section I.A.4. shall be filed with the Court and
will become part of this Settlement.
4.

The Parties agree to ask the Court to retain jurisdiction of this matter to enforce

the terms of this Settlement, including enforcing the terms requiring completion of security
agreements prior to a final fairness hearing on this Settlement.
5.

The Parties represent and warrant to each other that they have the full power and

authority to enter into this Settlement, and that they have not assigned, pledged, encumbered or
in any manner transferred or conveyed any portion of the claims or causes of action covered by
this Settlement.
6.

The Parties represent and warrant to each other that they understand this
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Settlement in its entirety and that they have been represented by and consulted with their
respective counsel in connection with the negotiating, drafting and execution of this Settlement.
7.

With the exception of the security agreements required by Section I.A.4. that have

not yet been completed and, once filed, will modify or amend this Settlement, this Settlement
may be modified or amended only by a writing signed by all Parties or their successors-ininterest.
8.

The Settlement shall be binding upon and inure to the benefit of the Parties, and

as applicable, their respective personal representatives, agents, executors, heirs, administrators,
successors, assigns, officers, directors, shareholders, subsidiaries, parents or affiliated
partnerships, corporations or divisions and employees.
9.

This Settlement shall be interpreted according to Arkansas law, and federal law

where applicable.
10.

This Settlement may be executed in one or more counterparts which, once fully

executed, shall constitute one original and binding Settlement. A photocopy or facsimile copy of
any signature on this Settlement shall be considered as valid as an original signature.
11.

All notices, demands, or other communications given under this Settlement, with

the exception of documents filed via the Court’s CM/ECF system, will be in writing and
addressed as follows:
To the Plaintiffs, the FLSA opt-in Plaintiffs, and the Class:
James Knoepp
Michelle Lapointe
Southern Poverty Law Center
233 Peachtree Street NE, Suite 2150
Atlanta, GA 30303
jim.knoepp@splcenter.org
michelle.lapointe@splcenter.org
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To Defendants Candy Brand, LLC, Arkansas Tomato Shippers, LLC, Charles Searcy, and
Drew Acceptance Company, Inc.:
Hani W. Hashem
Hashem Law Firm PLC
P.O. Box 739
Monticello, AR 71657
hwh@hashemlawfirm.com
Charles Searcy
201 S. Main Street
Monticello, AR 71655
csearcy@ccc-cable.net
To Defendant Brooks Lisenbey:
J. Paul Davidson
Davidson Law Firm
P.O. Box 1300
Little Rock, AR 72203
pauld@dlf-ar.com

To Defendant Randy Clanton, Judy Clanton, Randy Clanton Farms, Inc., and Clanton
Farms, LLC:
F. Mattison Thomas, III
103 East Main Street, Suite D
El Dorado, AR 71730
matt@southarklegal.com

The Parties may from time to time change their address for purposes of this section by
providing written notice of such change to the other Parties.

[Signatures begin on following page.]
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IN WITNESS WIIEREOF, the Parties have signed this Settlement on the date written
across from their signatures.
Attorneys for the named Plaintiffs, the FLSA opt-in Plaintiffs, and the Classes:

t-

Date

Jarn_
es Knoepp
Southern Poverty Law Center

Attorneys for Defendants:

I/
Hath W. Hashem
Hasher Law Firm, PLC

Date

J. Paul Davidson
Davidson Law Firm

Date

F. Mattison Thomas, III

Date

Named Plaintiffs, on behalf of themselves, the FLSA opt-in Plaintiffs, and the Classes:

Rosalino Perez-Benites

Date

Luis Alberto Ascencio-Vazquez

Date
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Pascual Noriega Narvaez

Date

For the Defendants:
'

(/1,"1(1

'2-i/

Candy Brand, LLC
By: Charles Searcy, Managing Member

1

Date

r)'')

i

Arkansas Tomato Shippers, LLC
By: Charles Searcy, Managing Member

7

Date

(tit 1,4((
C arles Searcy, Individually

Date

Brooks Lisenbey

Date

Randy Clanton, Individually

Date
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Seen and Acknowledged by the Third Parties:

Randy Clanton Farms, Inc.
By: Randy Clanton, President

Date

Clanton Farms, LLC
By: Randy Clanton, Jr., Managing Member

Date

Date

1'L \
Date

mew Acceptance Company, Inc.
y: James W. Searcy, President
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EXHIBIT A - LIST OF NAMED PLAINTIFFS
AND FLSA OPT-IN PLAINTIFFS
Rosalino Perez Benitez
Luis Alberto Ascencio Vazquez
Pascual Noriega Narvaez
Arquimidez Sanchez Benites
Jose Javier Hernandez Gomez
Valentin Cano Cano
Antonio De La Cruz Cruz
Javier Narvaez Reyes
Ricardo Lopez Cano
Juan Pablo Ascencio Vazquez
Isai Ramirez Sanchez
Jose Dolores Guzman Sanchez
Gregorio Arias Arguellas
Jairo Hernandez Perez
Federico Hernandez Ortiz
Silverio Hernandez Martinez
Ismael Jimenez Hernandez
Jose Iturbide Cruz Acosta
Julio Cesar Perez Hernandez
David Enoc Hernandez Alonso
Moises Hernandez Alonso
Antonio Hernandez Narvaez
Gamaliel Lopez Rosario
Lasaro Vazquez Rodriguez
Alfonso Noriega Vazquez
Manuel Cardenas Hernandez
Jorge Perez de la Cruz
Jose Manuel Lopez Abarca
Javier Morales Ramon
Raul Arredondo Martinez
Margarita Eloisa Plasensia
DeMario Blueford
Julio Huerta Torres
Lorenzo Gonzalez Gutierrez
Aurelio Aguilar Mejia
Jose Luis Aguilar Mejia
Cayetano Palma Pena
Amadeo Angeles Ramirez
Crisanto Angeles Ramirez
Rogelio Angeles Evaristo
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EXHIBIT A - LIST OF NAMED PLAINTIFFS
AND FLSA OPT-IN PLAINTIFFS
Ines Gachuz Cruz
Esperanza Gomez Gachuz
Abdon Maximiano Simon
Alfredo Fuentes Rico
Antonio Delgado Fuentes
Beatriz Gonzalez Castro
Candelario Barcenas Saucedo
Diego Arriaga Guzman
Eduardo Alvarez Vitela
Elio Urueta Salgado
Eva Cortez Castro
Fernando Alberto Zuniga Rios
Francisco Ruiz Velazquez
Gerardo Murillo Huante
Gregorio Barriga Domingo
Jose Antonio Estrada Ascencio
Jose Emmanuel Castaneda Magana
Jose Javier Rivera Verduzco
Juan Carlos Lopez Cortes
Maria Elena Martinez Morales
Maria Mireya Cortes Gonzalez
Mario Lemus Vargas
Martin Ramirez Hernandez
Rafael Rodriguez Martinez
Rogelio Ezequiel Cortes Gonzalez
Salvador Amezcua Sosa
Samuel Amaya Ascencio
Ventura Lemus Campos
Eduardo Mendoza Mendoza
Dagoberto Martinez Lopez
Rogelio Carranza Hernandez
Mario Balderas Hernandes
Manuel Trujillo Chaves
Jose Alberto Perez Diaz
Gerardo Murillo Ayala
Fidel Rodriguez Jimenez
Gerardo Ruiz Araujo
Omar Mejia Barcenas
Gilberto Rivera Mariano
Juan Vargas Mondragon
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EXHIBIT A - LIST OF NAMED PLAINTIFFS
AND FLSA OPT-IN PLAINTIFFS
Maria Magdalena Zuniga Medina
Maria Norma Sanchez Piedra
Jose Valentin Villada Santos
Jacquelyn Ware
Alejandro Julian Anselmo Torres
Fernando Estrada Torres
Fernando Dosal Puebla
Maria de los Angeles Flores Lazalde
Veronica Alcaraz Magana
Ulises Linares Rivera
Blas Burboa Leyva
Rigoberto Reyes Arreola
Ramon Morales Ignacio
Estanislao Ramirez Reyes
Jose Dolores Ramirez Reyes
Jose Juan Garcia Ramirez
Baltazar Tovar Alvares
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EXHIBIT B - LIST OF INDIVIDUALS WHO
FILED EXCLUSION FORMS
J. Rosario Perez Angeles
Luis Gomez Gomez
Nestor Reynoso Reyes
Herlindo Reynoso Reyes
Laurentino Mejia Rebolledo
Filiberto Diaz Cano
Yolanda Saucedo Fuentes
Elvis Fabricio Arjon
Arturo Andres Luna
Reyes Isidro Zavala
Ramon Santos Pascual
Felix Hernandez Naranjo
Francisco Gambino Amaya
Eulogio Guillen Juarez
Barriga Juarez Pascual
Arturo Bismark Mata Talavero
Daniel Godinez Escamilla
Marco Antonio Trujillo Trujillo
Adam Wesley Green
Casie Jo Greenwood
Abdon Rodriguez Sanchez
Alejandro Duran Pineda
Vicente Moreno Saldana
Carlos Rodriguez Almanza
Rodolfo de la Cruz Ascencio
Jason Brad Lisenbey
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YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT:
SUBMIT A CLAIM

The only way to get a payment.

EXCLUDE YOURSELF

Get no payment. This is the only option that allows you to
ever be part of any other lawsuit against the Defendants
about the legal claims in this case.

OBJECT

Write to the Court about why you don't like the settlement.

GO TO A HEARING

Ask to speak in Court about the fairness of the settlement.

DO NOTHING

Get no payment. Give up rights.

•

These rights and options—and the deadlines to exercise them—are
explained in this notice.

•

The Court in charge of this case still has to decide whether to approve the
Settlement. Payments will only be made if the Court approves the Settlement
and after any appeals are resolved. Please be patient.

QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
−2−
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What is this Notice about?

This Notice is an official court notice to let you know about a proposed Settlement
in this "class action" lawsuit and how you may claim a share of the Settlement.
You are considered a class member in this case if you were employed as an H-2A
worker at Candy Brand, LLC at any time during the 2003 through 2007 tomato
seasons. You are also considered a class member in this case if you were employed
at Candy Brand, LLC’s packing shed at any time during the 2003 through 2007
tomato seasons and worked more than 40 hours in a week, regardless of whether
you worked on an H-2A visa. If you do not think the settlement is fair, you can
object, and this Notice will tell you how to make such an objection. This notice
also informs you of your rights if you do not want to be a member of the class.
2.

What is this "class action" lawsuit?

A "class action” lawsuit is a lawsuit in which a few people, called the Class
Representatives, sue on behalf of people who have similar claims. All these people
are a Class or Class Members. One Court resolves the issues for all Class
Members, except those who exclude themselves from the Class. Here, Rosalino
Perez-Benites, Luis Alberto Ascencio Vazquez, and Pascual Noriega Narvaez were
appointed by the Court to represent the Class. United States District Court Judge
Robert T. Dawson is in charge of this class action.
3.

What is the lawsuit about?

The individuals who filed the lawsuit claimed that Candy Brand, LLC and the other
Defendants violated the federal Fair Labor Standards Act and breached your
employment contracts. The lawsuit claims that Candy Brand failed to reimburse H2A workers during their first week of work for the costs of the H-2A visas and the
travel from their homes to the United States. In addition, the lawsuit claims that
Candy Brand did not pay H-2A workers properly for their return travel at the end of
the season, and did not pay them “subsistence pay” for the days they spent
traveling. The lawsuit also claims that Candy Brand did not pay overtime wages to
packing shed workers who worked more than 40 hours per week. The Court has
already determined that Candy Brand and the other Defendants violated the law
QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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with respect to the above claims.
4.

What is the status of the lawsuit?

After several years of court proceedings, the parties to this case filed motions for
summary judgment in August 2010 with respect to a number of issues. The Court
ruled in the Plaintiffs’ and Class Members’ favor with respect to these motions on
May 20, 2011. Following the Court’s ruling in May, the parties engaged in
settlement negotiations to avoid a trial and appeal in the case, and have agreed to a
proposed Settlement. The Class Representatives and the attorneys think the
Settlement is fair and is best for everyone who had claims in this lawsuit. Your
rights could be affected by this Settlement so you should read this Notice
carefully to decide whether you want to be part of the Class and you think the
Settlement is fair.
5.

How do I know if I am part of the proposed Settlement?

If you worked as an H-2A worker (and were not a crew supervisor) for Candy
Brand at any time during the 2003 through 2007 tomato seasons, you are a member
of the “Class.” If you worked in Candy Brand’s packing shed (and were not a
supervisor) at any time during the 2003 through 2007 tomato seasons, you are also
a member of the “Class”, regardless of whether you worked pursuant to an H-2A
visa.
6.

What if I am not sure if I am part of the proposed Settlement?

If you are not sure whether you are part of the proposed Settlement, you can call the
attorneys for the Plaintiffs and the Class Members at 001-800-591-3656 if you are
calling from Mexico. If you are calling from the United States, you can call 1-800591-3656. These are free telephone calls.

QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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What are the terms of the proposed Settlement?

The proposed Settlement agreement between the workers who brought the lawsuit
and Candy Brand and the other Defendants sets forth in detail the terms and
conditions of the Settlement. This and the following paragraphs contain a brief
summary of the proposed Settlement. In total, Candy Brand and the Defendants are
paying the workers $1,215,500.00 as part of the proposed Settlement. If the Court
approves the Settlement that has been proposed, each eligible Class Member who
files a valid and timely claim will receive a minimum of approximately 58% of their
damages as calculated by class counsel. The amount of your payment will depend
on the number of people who file claims, so the actual amount you receive will
most likely be higher than the minimum amount shown on your claim form.
The damages figure as calculated by class counsel that appears on your claim form
is based on the Court’s May 20, 2011, ruling that held that the Defendants were
required to reimburse certain expenses to H-2A workers for the costs of their visas
and traveling from their homes to the United States, and for unpaid overtime wages
for all class members (regardless of visa status) who worked in the Defendants’
packing sheds. The Court ruled that passport fees, visa fees, processing fees paid to
Defendants’ agents to assist with filling out paperwork, border crossing fees, and
transportation from your home to Arkansas should have been reimbursed. The
Court also ruled that the Defendants were required to pay a daily subsistence
amount (approximately $9 per day) for both your trip to the United States and your
trip home, as well as the cost of transportation at the end of the season for you to
return home. Thus, the damages figure on your form is based on these expenses
and any overtime wages you earned while working in the packing shed.
It is important to understand that the damages figure and the minimum payment
figure on your Claim Form represents gross amounts, without withholding or other
taxes taken out. It is important that you understand that certain taxes will need to be
withheld from part of your payment, and that it is important to provide a valid
social security number if you wish to avoid “back-up withholding” at a higher rate
than normal federal tax withholding.
Finally, each Class Member who previously filed a valid “consent to sue” form with
the Court will receive an additional payment of liquidated damages based on the
QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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Court’s ruling that the Defendants violated the Fair Labor Standards Act. If you are
eligible for such a payment the amount will appear on your claim form.
8.

Who else gets money from the Settlement?

The three Class Representatives will each receive an additional $5,000.00 under the
Settlement agreement in consideration for their commitment in bringing this lawsuit
on behalf of the class, for a total of $15,000.00. Fifteen additional individuals who
provided testimony and other important participation in the lawsuit will receive
payments between $1,000.00 and $3,000.00 each, for a total of $33,000.00. The
lawyers who represented the Plaintiffs and the class members are eligible to apply
to the Court for an award of $300,000.00, which is approximately $100,000.00 to
cover the expenses they had in bringing this case, plus approximately $200,000.00
in attorneys’ fees for time spent working on this case. The money for costs and
attorneys’ fees will be paid separately from the $1,215,500.00 that is being paid to
the class members.
9.

What are my rights as a member of the “Class”?

As a member of the Class, you have the right to receive money from the Settlement.
As a member of the Class, you are also giving up your rights to bring a separate
claim against Candy Brand and the other Defendants for violation of the Fair Labor
Standards Act or breach of contract for any work you may have performed during
the 2003 through 2007 tomato seasons.
10.

How do I make a claim as a class member?

TO CLAIM YOUR MONEY YOU MUST FILE A CLAIM.
A Claim Form is included with this Notice. The Claim Form already has your
name on it, and the seasons that Candy Brand’s records show that you worked for
them. The Claim Form also has the total damages that have been calculated by the
attorneys for the class related to your employment at Candy Brand (based on the
Court’s summary judgment ruling on May 20, 2011) and the minimum payment
QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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you will receive of those total damages if everyone in the Class files a Claim Form.
It is quite likely that you will receive more than the minimum payment, although
the total amount you will receive cannot be determined until the Claim Period
closes ([Enter date that is nine months from date of mailing]).
If you want to file a claim to receive your money, you should fill out the Claim
Form and return it by mail to the attorneys for the class at the Southern Poverty
Law Center (Immigrant Justice Project). You can also fax the form to 404-2215857 or email it to reclamo@splcenter.org. Your Claim Form must be received
before [Enter date nine months from date of mailing] for you to be eligible to
receive payment. Payments will be processed as soon as possible after the Claim
Period expires ([Enter date nine months from date of mailing)]. Please be patient.

IF YOU DO NOT FILE A CLAIM BEFORE [Enter date nine months from date
of mailing], YOU WILL NOT BE ELIGIBLE TO RECEIVE PAYMENT
PURSUANT TO THIS SETTLEMENT. If you do not make a Claim and you do
not exclude yourself from the case as described in paragraph 14, you are giving up
your rights to receive money. You are also giving up your rights to ever bring a
lawsuit against Candy Brand and the other Defendants for the claims and time
periods alleged in this lawsuit.
11.
11. What if I disagree with the amount of damages calculated for me?
If you disagree with the amount of damages calculated by class counsel on your
Claim Form, you must still send in your Claim Form in order to receive any
payment. But, you should also send the attorneys at the Southern Poverty Law
Center (Immigrant Justice Project) any additional information you have that shows
when you worked for Candy Brand, such as a copy of your visa(s), paycheck stubs,
or other receipts. You may also call the Southern Poverty Law Center (Immigrant
Justice Project) at 001-800-591-3656 from Mexico, or 1-800-591-3656 from the
United States to receive further information.

QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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When and how will I receive my payment?

You will be contacted by telephone as to how and where you can claim your
payment. In most cases, you will go to a Western Union location and present your
identification and a code given to you by the attorneys for the Class in order to
claim your payment. For this reason, IT IS VERY IMPORTANT THAT THE
ATTORNEYS HAVE YOUR CURRENT CONTACT INFORMATION.
FAILURE TO PICK UP YOUR MONEY WITHIN 120 DAYS AFTER THE
ATTORNEYS OR THEIR AGENTS ATTEMPT TO CONTACT YOU MAY
MEAN THAT YOU WILL LOSE YOUR RIGHT TO THE MONEY.
13.

Will my participation in this Settlement affect my ability to work in the
United States in the future?

No. Candy Brand and the other Defendants are prohibited from taking any actions
against anyone because of their participation in this case or their participation in this
Settlement. Your filing a Claim to receive your part of the Settlement money will
have no effect on your ability to obtain a visa to work in the United States in the
future.
14.

How do I opt-out of this “class action”?

If you do NOT want to participate in the class action, you have the right to be
excluded from the Class and not receive any money from the Settlement. If you
choose to be excluded from the class, you will NEVER be able to make any claim
for this Settlement money; however, you may have the right to bring your own
lawsuit against Candy Brand and the other Defendants within the time period
allowed under the law for the claims alleged in the lawsuit. You must opt-out
before [date of fairness hearing]. If you fail to opt-out by [date of fairness
hearing], you are giving up your right to be excluded from the class, which means
that you can not bring a separate lawsuit against Candy Brand and the other
Defendants for the same claims alleged in the current lawsuit with respect to the
2003 through 2007 tomato seasons. If you do not opt-out you will be bound by the
Settlement agreement and are eligible to file a claim for the settlement money. To
be excluded from the class action you must send a letter to the Court stating
QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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specifically that you want to opt-out of this case. You should send this letter to:
Clerk of the Court
Judge Isaac C. Parker Federal Building
P. O. Box 1547
Fort Smith, Arkansas 72902-1547
U.S.A.
You should include in your letter the name of the case (Perez-Benites, et al. v.
Candy Brand, LLC, et al.) and the case number (1:07-CV-1048). If you choose to
“opt-out” of the class action, you should consult a lawyer as to your rights.
15.

What if I think the Settlement is unfair?

There will be an in-person hearing before federal district judge Robert T. Dawson
at _____ [A.M./P.M.] on [Date of fairness hearing], at the United States
Courthouse, [Fort Smith? El Dorado?] to decide whether the settlement is fair,
reasonable, and adequate. If you want to object to the settlement you must file your
objection with the Clerk of the Court before [Date of fairness hearing]. If you do
want to object, write the Clerk of the Court at the Judge Isaac C. Parker Federal
Building, P. O. Box 1547, Fort Smith, Arkansas 72902-1547 (U.S.A.). You should
include in your letter the name of the case (Perez-Benites, et al. v. Candy Brand,
LLC, et al.) and the case number (1:07-CV-1048). This hearing will be your only
opportunity to object to the terms of the Settlement.
You do not have to be present at the hearing to receive your share of the
settlement money. If you file a claim to get your share of the Settlement, you
will receive your class share, provided the Settlement is approved by the
Judge.
16.

What happens if I do nothing at all?

If you do nothing, you will get no money from this Settlement. But, unless you
exclude yourself, you won’t be able to start a lawsuit, continue with a lawsuit, or be
part of any other lawsuit against Candy Brand and the other Defendants about the
QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
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issues and time period covered by this case ever again.
17.

What if I want further information?

If you have questions about the settlement, need help understanding this Notice, or
want a complete copy of the Settlement Agreement you can contact the lawyers for
the workers who brought the lawsuit by writing or calling:
Southern Poverty Law Center
233 Peachtree Street NE, Suite 2150
Atlanta, GA 30303
Telephone from United States: 1-800-591-3656
Telephone from Mexico: 001-800-591-3656
DO NOT CALL THE COURT OR THE CLERK OF THE COURT.

QUESTIONS? CALL 001-800-591-3656 TOLL FREE FROM MEXICO
OR 1-800-591-3656 TOLL FREE FROM THE UNITED STATES
−10−

Case 1:07-cv-01048-RTD Document 273-1

Filed 12/23/11 Page 51 of 52 PageID #: 5201

CANDY BRAND SETTLEMENT CLAIM FORM

Your Name:

SETTLEMENT PAYMENT INFORMATION
[populated from spreadsheet]

Years employed based on Candy Brand records:
Total damages based on Class Counsel’s calculations:
Minimum amount you will receive from Class Payment:
Did you file a “consent to sue” form:
Liquidated Damages based on filing “consent to sue”:
Individual Payment (if any):
Total minimum payment you will receive (before taxes):

[populated from spreadsheet]
[populated from spreadsheet]
[populated from spreadsheet]
[populated from spreadsheet]
[populated from spreadsheet]
[populated from spreadsheet]
[populated from spreadsheet]

If you do not agree with the “total damages based on Class Counsel’s calculations” identified
above, you MUST provide the attorneys for the Class additional documents (visas, paycheck
stubs, receipts) to show additional damages you may be owed.
INFORMATION ON HOW TO CONTACT YOU
Your Name:

______________________________________________________________

Date of Birth:

_____________________________________________________________

Social Security Number (if you have been issued one): ___________________________________
Address:

______________________________________________________________
______________________________________________________________

Primary telephone number:

___________________________________________________

Alternative telephone number(s): ___________________________________________________
Do you have an email address? If so, what is it: _______________________________________
Relative to be contacted if you are not in Mexico: _____________________________________
Relative’s telephone number:

___________________________________________________

REMEMBER, we will be calling you by telephone to provide you information on how to collect
your money. Please contact us if you change your telephone number(s). You may call our office
at 001-800-591-3656 from Mexico, or 1-800-591-3656 from the United States.

I hereby state that I wish to receive my share of the settlement proceeds in the case of PerezBenites, et al. v. Candy Brand, LLC, et al.
_________________
Date

_________________________
Signature

OVER

Case 1:07-cv-01048-RTD Document 273-1

Filed 12/23/11 Page 52 of 52 PageID #: 5202

WHERE DO I SEND MY FORM?
You should mail your completed form to the following address:
Candy Brand Settlement
Southern Poverty Law Center
233 Peachtree Street NE, Suite 2150
Atlanta, GA 30303
OR
You can fax your completed form to the Southern Poverty Law Center
(Immigrant Justice Project) at:
404-221-5857
OR
You can e-mail your completed form to the Southern Poverty Law Center at:
reclamo@splcenter.org
WHAT ARE THE DEADLINES FOR SENDING IN MY FORM?
REMEMBER, your form must be received by the Southern Poverty Law Center (Immigrant
Justice Project) before [9 months from date of mailing].
If you do not exclude yourself from this case, then you must file a Claim in order to receive your
payment. If you do not file a Claim by [9 months from date of mailing] you will have given up your
right to receive any money from this Settlement.

HOW CAN I GET MORE INFORMATION?
You can get more information by calling the attorneys at the Southern Poverty Law Center (Immigrant
Justice Project):
001-800-591-3656 if calling from Mexico
1-800-591-3656 if calling from the United States.
These are free telephone calls.

