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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
)
)
)
Plaintiff, and
)
)
PEOPLE FIRST OF TENNESSEE, et al.
)
)
Plaintiffs–Intervenors
)
)
v.
)
)
STATE OF TENNESSEE, et al.,
)
)
Defendants, and
)
PARENT-GUARDIAN ASSOCIATIONS )
OF ARLINGTON DEVELOPMENTAL )
)
CENTER,
)
)
Defendant–Intervenors.
)
UNITED STATES OF AMERICA

No. 2:92-2062-JPM

EXIT PLAN

The United States of America, People First of Tennessee, and the State of Tennessee (the
“State”) (collectively, the “Parties”) hereby agree upon the objective and measurable exit criteria
set forth in Sections II through VII of this Exit Plan for the vacatur of all outstanding injunctive
relief and the dismissal of the lawsuit currently pending in the United States District Court for
the Western District of Tennessee under the caption United States of America v. State of
Tennessee, et al., No. 92-2062.
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Section I – General Terms
A.

Agreed Order. Upon the execution of this Exit Plan, the parties will promptly

file a joint motion asking the Court to enter an Agreed Order (a copy of which is attached as
Exhibit A). All of the obligations that the State has agreed to undertake in Sections II through
VII of this Exit Plan are contingent upon the entry of the Agreed Order. If the Court does not
enter the Agreed Order attached as Exhibit A, without modification, on or before February 1,
2013, the State shall have no obligations whatever under this Exit Plan.
B.

The State’s Pending Appeal. Within 10 days after the Court enters the Agreed

Order referenced in Section I.A., the State shall ask the Sixth Circuit Chief Mediator to
administratively hold in abeyance the appeal currently pending in the United States Court of
Appeals for the Sixth Circuit under the caption United States of America v. State of Tennessee, et
al., No. 12-6177 (the “Appeal”), pending the implementation of this Exit Plan. If, and only if, all
outstanding injunctive relief is vacated and the lawsuit is dismissed with prejudice, the State
shall seek a voluntary dismissal of the Appeal.
C.

Time Period for Implementing Sections II through VII. Except as otherwise

specifically provided in Sections II through VII of this Exit Plan, the State agrees to implement
the obligations set forth in Sections II through VII of this Exit Plan no later than December 31,
2013, provided however, any failure to complete an obligation required to be completed by a
date prior to December 31, 2013 shall not be deemed to constitute a failure to satisfy a material
provision of this Exit Plan so long as the obligation is satisfied on or before December 31, 2013.
The time period for completing the obligations set forth in Sections II through VII of this Exit
Plan may be extended pursuant to Paragraph 7 of the Agreed Order referenced in Section I.A.

-2-

Case 2:92-cv-02062-JPM-tmp Document 2941 Filed 01/17/13 Page 3 of 37

D.

PageID 21725

Authority. Undersigned counsel warrant and represent that have the authority

from their respective clients, the United States of America, People First of Tennessee, and the
State of Tennessee, to agree to the terms of this Exit Plan.
E.

Attorneys’ Fees.
1.

The State agrees that People First of Tennessee is a prevailing party for

purposes of any attorneys’ fee petition filed pursuant to 42 U.S.C. § 1988 seeking fees and
expenses for work done after September 4, 2012 in connection with the mediation before
Magistrate Judge Vescovo and the negotiation and implementation of this Exit Plan.
2.

In regard to all remaining attorneys’ fees incurred and/or claimed by

People First of Tennessee that are not subject to Section I.E.1. above, including those attorneys’
fees relating to the motions that are the subject of the Appeal, those attorneys’ fees that are the
subject of the appeal pending in the United States Court of Appeals for the Sixth Circuit under
the caption United States of America v. State of Tennessee, et al., Nos. 12-6258 and 12-6341, and
any additional attorneys’ fees sought for activities undertaken since November 15, 2009, and for
which fees have not already been paid (collectively the “Remaining Claimed Fees”), the State
and People First agree to enter into non-binding mediation on or before February 25, 2013
relative thereto. If the State and People First fail to reach resolution of the Remaining Claimed
Fees, in whole and/or in part, through mediation, People First will then be permitted to seek
attorneys’ fees through available legal remedies, and the State shall be permitted to assert any
and all available defenses in response thereto.
Section II – Intake Process for Potential New At-Risk Class Members
A.

Eligibility for class membership
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As part of Settlement Negotiations and Mediation discussions, the parties have

agreed on a list of 182 persons who will be reconsidered for membership in the at risk portion of
the Arlington Class (the “List”). The individuals on the List are set forth in the attached Exhibit
B. The persons on the List shall hereinafter be referred to as “Potential Class Members.” The
process by which the Potential Class Members will be considered for Class Membership is set
forth in the provisions of the Intake Process for the At-Risk Arlington Class (the “Process”).
2.

As part of the Process, and in order to be eligible for Class Membership, each of

the Potential Class Members will be reviewed by the State to determine whether all of the
following are true for that individual:
a.

Does not have a denied PAE for Intermediate Care Facilities for

Individuals with Intellectual Disabilities (“ICF/IID”) (i.e., ICF/MR) level of care on or after
September 11, 2007, with the sole exception that PAE denials prior to January 1, 2013, will not
cause the exclusion of the following three individuals for reconsideration under the Process:
Virginia C.; Dorothy R.; and, Mary S.;
b.

Is not enrolled, and/or does not become enrolled during the Process, in a

Section 1915(c) waiver for persons with Intellectual Disabilities;
c.

Has a qualifying institutional stay, as described in the 2006 Settlement

d.

Resided in West Tennessee on October 27, 2010;

e.

Is a resident of Tennessee;

f.

Is not deceased;

g.

Is not incarcerated; and

Agreement;
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Meets Medicaid medical (i.e., level of care) and financial eligibility

criteria for ICF/IID services.
3.

If at any time in the Process, the State determines that a Potential Class Member

does not satisfy the requirements set forth in the preceding subparagraph (Section II.A.2.), the
State will provide to the Parties via email transmission the name of the Potential Class
Member(s), along with the Section II.A.2 criteria the Potential Class Member(s) fails to meet
pursuant to the provisions set forth below (see Section II.A.4.a through II.A.4.g).
4.

At the outset of and/or throughout the Process, the following steps shall be taken

by the State relative to Sections II.A.2 and II.A.3:
a.

The TennCare PreAdmission Evaluation System (“TPAES”) and the paper

workcard history which pre-dates the implementation of the electronic workflow system are the
system of record regarding PreAdmission Evaluation (“PAE”) (i.e., level of care or medical)
eligibility determinations. TennCare has reviewed some of and will continue to review these
records for each Potential Class Member to determine whether a PAE has been previously denied
for ICF/IID level of care. If it is determined that any Potential Class Member(s) has a previously
denied ICF/IID PAE, the State will provide to the Parties via e-mail transmission the name of the
Potential Class Member, or list of Potential Class Members, for whom there is a previous denial,
including the date of such denial. The first business day following the transmission date of the
notification e-mail shall be referred to as the “Prior Denied PAE Notice Date.” The Parties will
have 30 calendar days from the Prior Denied PAE Notice Date to submit to the State proof that
the Potential Class Member did not have a prior denied ICF/IID PAE. If, within 30 calendar
days from the Prior Denied PAE Notice Date, the Parties fail to provide the State with proof that
the Potential Class Member did not have a prior denied ICF/IID PAE, the Potential Class
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Member(s) shall be finally and forever ineligible for membership in the at-risk Arlington class
and no further efforts shall be undertaken by the State under this Process. If the Parties provide
proof within the 30 day period, the State shall consider it in good faith and issue a determination
relative to the same within fourteen (14) days. If the State’s determination continues to be that
the Potential Class Member has a prior denied ICF/IID PAE, it will notify the Parties via e-mail
transmission of such determination, and the Parties shall have seven (7) days to contest that
determination pursuant to Section II.A.4.i below. If the Parties do not contest the determination
within seven (7) days, the Potential Class Member(s) shall be finally and forever ineligible for
membership in the at-risk Arlington class and no further efforts shall be undertaken by the State
under this Process.
b.

The State and the Parties have already removed for consideration

individuals who were determined to be in a Section 1915(c) waiver for persons with Intellectual
Disabilities and those persons were purposely excluded from the List. If the State determines
that any other Potential Class Members are enrolled, or become enrolled during the Process, in a
Section 1915(c) waiver for persons with Intellectual Disabilities, the State will provide to the
Parties via e-mail transmission the name(s) of the Potential Class Member(s), including the
specific waiver in which the person is enrolled and the services currently authorized as shown
within the Department of Intellectual and Developmental Disability (“DIDD”) Community
Services Tracking system. The first business day following the transmission date of the
notification e-mail shall be referred to as the “Enrolled In Services Notice Date.” The Parties
will have 30 calendar days from the Enrolled In Services Notice Date to submit to the State proof
that the Potential Class Member is not enrolled in waiver services. If, within 30 calendar days
from the Enrolled In Services Notice Date, the Parties fail to provide the State with proof that the
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Potential Class Member is not enrolled in services, the Potential Class Member(s) shall be finally
and forever ineligible for membership in the at-risk Arlington class and no further efforts shall be
undertaken by the State under this Process. If the Parties provide proof within the 30 day period,
the State shall consider it in good faith and issue a determination relative to the same within
fourteen (14) days. If the State’s determination continues to be that the Potential Class Member
is enrolled in waiver services, it will notify the Parties via e-mail transmission of such
determination, and the Parties shall have seven (7) days to contest that determination pursuant to
Section II.A.4.i below. If the Parties do not contest the determination within seven (7) days, the
Potential Class Member(s) shall be finally and forever ineligible for membership in the at-risk
Arlington class and no further efforts shall be undertaken by the State under this Process.
c.

DIDD will review all documentation obtained by the at-risk team prior to

closure of the Arlington Developmental Center, or compiled and added during the Process, (the
“At-risk Records”) in order to confirm that each Potential Class Member had a qualifying
institutional stay, as described in the 2006 Settlement Agreement. The State will provide to the
Parties via email transmission a list of all Potential Class Members for whom there is no
confirmation of a qualifying institutional stay. The first business day following the transmission
date of the notification email shall be referred to as the “No Qualifying Institutional Stay Notice
Date.” The Parties will have 30 calendar days from the No Qualifying Institutional Stay Notice
Date to submit to the State proof of a qualifying institutional stay for any Potential Class
Member. If, within 30 calendar days from the No Qualifying Institutional Stay Notice Date, the
Parties fail to provide the State with proof of a qualifying institutional stay, such Potential Class
Members shall be finally and forever ineligible for membership in the at-risk Arlington class and
no further efforts shall be undertaken by the State under this Process. If the Parties provide proof
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within the 30 day period, the State shall consider it in good faith and issue a determination
relative to the same within fourteen (14) days. If the State’s determination continues to be that
the Potential Class Member does not have a qualifying institutional stay, it will notify the Parties
via e-mail transmission of such determination, and the Parties shall have seven (7) days to
contest that determination pursuant to Section II.A.4.i below. If the Parties do not contest the
determination within seven (7) days, the Potential Class Member(s) shall be finally and forever
ineligible for membership in the at-risk Arlington class and no further efforts shall be undertaken
by the State under this Process.
d.

DIDD will review the At-risk Records in order to confirm that each

Potential Class Member resided in West Tennessee on October 27, 2010. The State will provide
to the Parties via email transmission a list of all Potential Class Members who did not reside in
West Tennessee on October 27, 2010. The first business day following the transmission date of
the notification email shall be referred to as the “Non-Resident of West Tennessee Notice Date.”
The Parties will have 30 calendar days from the Non-Resident of West Tennessee Notice Date to
submit to the State proof of residency in West Tennessee on October 27, 2010 for any Potential
Class Member on the list. If, within 30 calendar days from the Non-Resident of West Tennessee
Notice Date, the Parties fail to provide the State with proof of residency in West Tennessee on
October 27, 2010, such Potential Class Member(s) will be removed from the Potential List and
shall be finally and forever ineligible for membership in the at-risk Arlington class. If the Parties
provide proof within the 30 day period, the State shall consider it in good faith and issue a
determination relative to the same within fourteen (14) days. If the State’s determination
continues to be that the Potential Class Member was not a resident of West Tennessee on
October 27, 2010, it will notify the Parties via e-mail transmission of such determination, and the
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Parties shall have seven (7) days to contest that determination pursuant to Section II.A.4.i below.
If the Parties do not contest the determination within seven (7) days, the Potential Class
Member(s) shall be finally and forever ineligible for membership in the at-risk Arlington class
and no further efforts shall be undertaken by the State under this Process.
e.

Potential Class Members currently enrolled in TennCare or receiving Food

Stamps or Families First assistance will be presumed to be current Tennessee residents.
TennCare will review the MMIS and DHS Accent System to confirm enrollment in these
programs. Potential Class Members not enrolled in these programs will be asked, pursuant to
Section II.F.1.b.(i)(A) below, to provide proof of current Tennessee residency as part of the
Process. The proof presented in this regard on behalf of the Potential Class Member must be
sufficient, as determined by the State, to establish the Potential Class Member’s current
Tennessee residency. This may include, but is not limited to, any of the following in the
Potential Class Member’s name or in the name of a family member or other person with whom
the Potential Class Member resides, along with a signed attestation from that person that the
Potential Class Member lives at the specified address: a lease or rental agreement or payment
receipt, a mortgage loan or payment receipt, property tax statement or utility receipt. If at any
time during the Process, however, the State finds evidence that the Potential Class Member is not
a Tennessee resident, the State will provide to the Parties via email transmission the name(s) of
any such Potential Class Members. The e-mail identifying the Potential Class Member(s) will
also include the nature of the proof of current residency in another State (e.g., receiving
Medicaid in another State). The first business day following the transmission date of the
notification email shall be referred to as the “Non-Current Resident of Tennessee Notice Date.”
The Parties will have 30 calendar days from the Non-Current Resident of Tennessee Notice Date
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to submit to the State proof of current residency in Tennessee for any Potential Class Member on
the list. If, within 30 calendar days from the Non-Current Resident of Tennessee Notice Date,
the Parties fail to provide the State with proof of current residency in Tennessee, such Potential
Class Members shall be finally and forever ineligible for membership in the at-risk Arlington
class and no further efforts shall be undertaken by the State under this Process. If the Parties
provide proof within the 30 day period, the State shall consider it in good faith and issue a
determination relative to the same within fourteen (14) days. If the State’s determination
continues to be that the Potential Class Member is a resident of another State, it will notify the
Parties via e-mail transmission of such determination, and the Parties shall have seven (7) days to
contest that determination pursuant to Section II.A.4.i below. If the Parties do not contest the
determination within seven (7) days, the Potential Class Member(s) shall be finally and forever
ineligible for membership in the at-risk Arlington class and no further efforts shall be undertaken
by the State under this Process.
f.

The State will review all available information to identify Potential Class

Members who are deceased. The State will provide to the Parties the name(s) of all Potential
Class Members who are found to be deceased through review of that information or otherwise,
including the date of death. Such Potential Class Members shall be finally and forever ineligible
for membership in the at-risk Arlington class and no further efforts shall be undertaken by the
State under this Process.
g.

The State has limited information available to confirm when a person is

incarcerated. If, at any point during the Process, information is received confirming that a
Potential Class Member is incarcerated, the State will use reasonable efforts to notify the Parties
via e-mail transmission within five (5) business days thereof, including the facility in which the
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person is incarcerated (“Incarceration Notice”). Unless the Parties notify the State within thirty
(30) days following the date of the Incarceration Notice that the Potential Class Member is no
longer incarcerated, such Potential Class Member will be removed from the List and shall be
finally and forever ineligible for membership in the at-risk Arlington class and no further efforts
shall be undertaken by the State under this Process. In the event that class counsel or any other
Party provides information, within the required 30 day period, demonstrating that the Potential
Class Member is no longer incarcerated, the Potential Class Member may continue in the Process
but in no event will the Potential Class Member receive or be entitled to any tolling or extension
of any deadline in the Process as a result of his/her incarceration and/or the Incarceration Notice.
h.

The process for determining whether a person meets Medicaid medical

(i.e., level of care) eligibility for ICF/IID services shall proceed in accordance with federal and
state law and regulation. The process for determining whether a person would meet Medicaid
financial eligibility shall be conducted in conjunction with the Department of Human Services,
using the same eligibility criteria and requirements that will be applied should the person be
enrolled into the at-risk Arlington class and apply to receive waiver services.
i.

In the event that the Parties disagree with the State’s determination that a

Potential Class Member is ineligible for Class Membership by operation of the provisions of
Sections II.A.4.a through II.A.4.e, the sole and exclusive avenue to contest the State’s
determination shall be by appeal to Magistrate Judge Vescovo under a standing Order of
Reference. In the event that such a dispute arises, the Parties agree that it will be submitted to
Judge Vescovo in accordance with expedited procedures she establishes. The Magistrate
Judge’s ruling regarding this dispute will be final and the parties hereby waive their rights to file
an Objection with the District Court.
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Assignment of an Intake Case Manager
1.

DIDD will assign to each Potential Class Member on the List, an Intake Case

Manager.
2.

The Intake Case Manager will be the primary contact for the Potential Class

Member (and his or her conservator or healthcare contact, if known and applicable) during the
at-risk intake process. While the Intake Case Manager will assist Potential Class Members (and
their conservators or healthcare contacts, as applicable) as described above, it is the
responsibility of the Potential Class Member (or his or her conservator or healthcare contact) to
submit the information needed by the State to determine eligibility for enrollment in the at-risk
Arlington class, and neither the State nor the Intake Case Manager shall be responsible for any
failure by the Potential Class Member (or his or her conservator or healthcare contact, if
applicable) to timely submit such information.
C.

At-risk records review
1.

The assigned Intake Case Manager will review the At-risk Records of each

assigned Potential Class Member to identify additional information needed by the State to
determine eligibility for membership in the at-risk Arlington class.
2.

The assigned Intake Case Manager will document and track information needed

by each assigned Potential Class Member, and a checklist of needed information will be
included with the notice mailed to each Potential Class Member (and his or her conservator or
other healthcare contact, if known and applicable) as described in detail in Section II.F below.
D.

Introductory Notice
1.

DIDD will issue to each Potential Class Member and his or her conservator or
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healthcare contact, if known and applicable, an “Introductory Notice” in the form attached hereto
as Exhibit C.
2.

The address to which the Introductory Notice is sent shall be as follows:
a.

For Potential Class Members who are enrolled in TennCare, the current

address in the MMIS to which all TennCare mailings are sent as prescribed under State law;
b.

For Potential Class Members who are not enrolled in TennCare, their last

known address in the At-risk Records or, if different, to the address supplied by the Court
Monitor pursuant to Section II.E.1 below.
E.

Phone contacts with Potential Class Members
1.

The Court Monitor shall, within 14 calendar days of the execution of the Exit

Plan, provide the State with a list of all available contact information for Potential Class
Members (and their Conservators or healthcare contacts, if applicable).
2.

Unless a call is received from the Potential Class Member (or his or her

conservator or healthcare contact, if applicable) in response to the Introductory Notice, the
assigned Intake Case Manager will attempt to call each Potential Class Member (and/or his or
her conservator or other healthcare contact, if known and applicable) using each and every
contact number that is provided by the Court Monitor, or contained in the Potential Class
Member’s At-risk Records or in the TennCare Medicaid Management Information System
(“MMIS”) until:
a.

The person being sought is reached;

b.

The number is determined to be a non-working or incorrect contact

number for the person being sought; or
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At least three attempted contacts have been made to any number not

confirmed to be non-working or incorrect for the person being sought.
3.

If a call is received from the Potential Class Member (or his or her conservator or

healthcare contact, if applicable) in response to the Introductory Notice, or if the assigned Case
Manager is able to reach the Potential Class Member (or his or her conservator or other
healthcare contact, if known and applicable):
a.

Using a script in the form attached hereto as Exhibit D, the assigned Intake

Case Manager will:
(i)

Advise that the Potential Class Member will be given another

opportunity to provide the information necessary to be evaluated for membership in the
Arlington class;
(ii)

Describe the benefits of being a member of the Arlington class,

including the right to enroll in a waiver program and to receive Home and Community Based
Services (“HCBS”);
(iii)

Identify the person-specific information still needed by the State to

determine eligibility for enrollment in the at-risk Arlington class, which may include, as
applicable:


Proof of current Tennessee residency;



Required documentation or evidence needed by TennCare
to determine whether the person would meet Medicaid
medical (or level of care) eligibility for ICF/IID services;
and

- 14 -

Case 2:92-cv-02062-JPM-tmp Document 2941 Filed 01/17/13 Page 15 of 37
21737



PageID

Required documentation or proof needed by DHS to
determine whether the person would meet Medicaid
financial eligibility criteria;

(iv)

Advise that the Potential Class Member (and his or her conservator

or other healthcare contact, if known and applicable) will be receiving a letter, described and
defined below as the NOA, that identifies the specific information the Potential Class Member
must provide to the State and the timelines within which such information must be received by
the State;
(v)

Advise that the Potential Class Member (or his or her conservator

or healthcare contact, if known and applicable) must submit to DIDD all information required by
the State to determine eligibility for membership in the at-risk Arlington class, i.e., 90 calendar
days from the date the NOA is mailed, but may request, prior to expiration of the 90 calendar day
period, a one-time 30-day extension if needed to gather the information (see Section II.G below).
b.

The Potential Class Member’s (and/or his or her conservator’s or other

healthcare contact’s) current mailing address(es) and phone numbers will be verified and updated
in the At-Risk Record.
4.

If the assigned Intake Case Manager is not able to reach the Potential Class

Member (or his or her conservator or other healthcare contact, if known and applicable), the
State will provide to the Parties via email transmission the identity of each Potential Class
Member the State was not able to reach, along with all available contact information for the
Potential Class Member (and his or her conservator or other healthcare contact, if known and
applicable). The first business day following the transmission date of the notification email shall
be referred to as the “Unable to Reach Notice Date.” The Parties will have 30 calendar days
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from the Unable to Reach Notice Date to attempt to contact the Potential Class Member (or his
or her conservator or other healthcare contact, if known and applicable) and to provide the State
with a more current mailing address. If, within 30 calendar days from the Unable to Reach
Notice Date, the Parties fail to provide the State with a more current mailing address, a Notice of
Opportunity to Apply to Become a Member of the At-Risk Arlington Class (“NOA”) mailed in
accordance with Section II.F below shall satisfy the State’s obligation regarding notice of
opportunity to apply for enrollment in the at-risk Arlington class.
F.

Notice of opportunity to apply to become a member of the at-risk Arlington class
1.

DIDD will issue the NOA, in the form attached hereto as Exhibit E, to each

Potential Class Member and his or her conservator or healthcare contact, if known and
applicable.
2.

The address to which the NOA is sent shall be as follows:
a.

The address confirmed in the phone contact by the State;

b.

For Potential Class Member the State was Unable to Reach who are

enrolled in TennCare, the current address in the MMIS to which all TennCare mailings are sent
as prescribed under State law;
c.

For Potential Class Members the State was Unable to Reach and who are

not enrolled in TennCare, their last known address in the At-risk Records or, if provided, to the
address provided by the Parties.
3.

The NOA will include:
a.

A checklist of person-specific information still needed by the State to

determine eligibility for enrollment in the at-risk Arlington class, which may include, as
applicable:
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(i)

Proof of current Tennessee residency;

(ii)

Required documentation or evidence needed by TennCare to

determine whether the person would meet Medicaid medical (or level of care) eligibility for
ICF/IID services, including a list of the types of evidence the State will consider as part of
determining whether the Potential Class Member has proven MR prior to age 18; and
(iii)

Required documentation or proof needed by DHS to make a

preliminary determination regarding whether the person would meet Medicaid financial
eligibility criteria.
b.

For Potential Class Members who need a psychological evaluation, a list

of qualified providers the Potential Class Member (or his or her conservator or healthcare
contact, if known and applicable) may contact to obtain the psychological evaluation in a timely
manner, including:
(i)

TennCare MCO participating providers for Potential Class

Members currently enrolled in TennCare; and,
(ii)

DIDD participating providers for Potential Class Members not

currently enrolled in TennCare.
c.

For Potential Class Members enrolled in TennCare, the psychological

evaluation will be billed to and reimbursed by the MCO if obtained from a participating
provider. For Potential Class Members not enrolled in TennCare, the psychological evaluation
will be billed to and reimbursed by DIDD if obtained from a DIDD provider.
d.

For Potential Class Members who need a current history/physical, the

Potential Class Member (or his or her healthcare contact, if known and applicable) will be
advised to contact his or her primary care physician (“PCP”) to obtain a copy of a history and
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physical performed within the last year, or if one has not been performed within the last year, to
schedule an appointment for a history and physical. For persons who may not have a PCP, a list
of Federally Qualified Health Centers will be provided. Potential Class Members on TennCare
will be advised to contact their MCO if they need assistance in identifying their PCP or arranging
an appointment. For Potential Class Members enrolled in TennCare who have not had a physical
in the last year, the service will be covered by TennCare. For Potential Class Members not
enrolled in TennCare, the Potential Class Member, his or her conservator, or the Potential Class
Member’s insurance, as applicable will be responsible for payment of the history/physical.
e.

The deadline by which the Potential Class Member (or his or her

conservator or healthcare contact, if known and applicable) must submit to DIDD all information
required by the State to determine eligibility for membership in the at-risk Arlington class, i.e.,
90 calendar days from the date the NOA is mailed, and how to request, prior to expiration of the
90 calendar day period, a one-time 30-day extension if needed to gather the information (see
Section II.G below).
f.

A form, in the form attached hereto as Exhibit F, that will permit the

Potential Class Member (or his or her conservator or healthcare contact, if known and
applicable) to indicate he or she does not want to apply for membership in the Arlington at-risk
class.
4.

A copy of each NOA in electronic format will be provided to the Parties by the

State.
G.

Timeline for submission of information needed to determine eligibility for
enrollment in the at-risk Arlington class
1.

The Potential Class Member (or his or her conservator or healthcare contact, if

known and applicable) will have an initial period of 90 calendar days from the date of the NOA
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to submit to DIDD copies of all information required to determine eligibility for enrollment in
the at-risk Arlington class.
2.

The Case Manager will be required to contact the Potential Class Member (or his

or her conservator or healthcare contact, if known and applicable) at least once every forty-five
day period during the period of time beginning with the transmission of the NOA and ending
when (a) all required information required under this Process has been provided, or (b) the time
period for providing the information has expired, or (c) the Potential Class Member (or his or her
conservator or healthcare contact, if known and applicable) has signed a form indicating that
he/she does not want to be apply for membership in the Arlington class. If, and only in the event
that there has been no other verbal communication between the Case Manager and the Potential
Class Member (or his or her conservator or healthcare contact, if known and applicable) during
the 45 day period, the Case Manager will initiate phone contact with the Potential Class Member
(or his or her conservator or healthcare contact, if known and applicable) by placing a call, and if
there is no answer leaving a message (if possible) requesting a return call, to offer to answer any
questions the Potential Class Member (or his or her conservator or healthcare contact, if known
and applicable) has regarding the Process.
3.

The Potential Class Member (or his or her conservator or healthcare contact, if

known and applicable) may, prior to the expiration of the initial 90 calendar day period, request a
one-time extension of 30 calendar days to gather the information. Such request must be
submitted in writing to the address specified in the NOA and received by the State prior to
expiration of the initial 90 calendar day period. If a request for a 30-day extension is received by
the State within the initial 90 calendar day period, such extension will be granted. The 30
calendar days will be added to the initial 90 calendar day period for a total of 120 calendar days
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from the NOA to submit information needed to determine eligibility for enrollment in the at-risk
Arlington class.
4.

The State will provide to the Parties via email transmission the identity of each

Potential Class Member requesting a 30-day extension, and the new 120-day deadline (inclusive
of the initial 90 calendar day period and the one-time 30 calendar day extension). The Parties
may assist Potential Class Member (or their conservators or other healthcare contacts, if known
and applicable) in submitting the information needed to determine eligibility for membership in
the at-risk Arlington class.
5.

Except as provided in Section II.H below, if within 90 calendar days from the

mail date of the NOA, or within 120 calendar days from the mail date of the NOA when a onetime 30-day extension has been granted, a Potential Class Member fails to submit to the State the
information needed to determine eligibility for the at-risk Arlington class, such Potential Class
Member shall be finally and forever ineligible for membership in the at-risk Arlington class and
no further efforts shall be undertaken by the State under this Process.
H.

Setting a new clock when a more current mailing address is provided to the State
If, within 30 calendar days from the Unable to Reach Notice Date, the Parties submit to

the State a more current mailing address for the Potential Class Member (or his or her
conservator or healthcare contact, if known and applicable):
1.

The current mailing address will be updated in the at-risk record.

2.

A new notice will be mailed, setting a new 90-day clock by which the Potential

Class Member must submit to DIDD all information required by the State to determine eligibility
for enrollment in the at-risk Arlington class.
I.

Failure to respond to the notice of opportunity to apply to become a member of the
at-risk Arlington class
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If, at the conclusion of the 90 day period, a Potential Class Member (or his or her

conservator or healthcare contact, if known and applicable) has not submitted any information or
requested an extension to submit information, all attempts to contact by the State will end.
2.

The State will provide to the Parties via email transmission the identity of each

Potential Class Member who failed to respond to the NOA within 90 days but for whom an
extension was not requested. The first business day following the transmission date of the
notification email shall be referred to as the “Failed to Respond Notice Date.”
3.

The Parties will have 30 calendar days from the Failed to Respond Notice Date to

contact Potential Class Members (or their conservators or other healthcare contacts, if known and
applicable) and assist them in submitting the information needed to apply for membership in the
at risk Arlington class.
4.

Except as provided in Section II.J below, if, within 30 calendar days from the

Failed to Respond Notice Date, the State does not receive all of the information needed to
determine eligibility for enrollment into the at-risk Arlington class, such Potential Class Member
will be finally and forever ineligible for membership in the at-risk Arlington class and no further
efforts shall be undertaken by the State under this Process.
J.

Opportunity to correct deficiencies in information submitted to DIDD
1.

If information is received by the State from a Potential Class Member within the

allotted time—either when (a) a one-time 30 calendar day extension is requested; or (b) when the
Potential Class Member has failed to respond and 30 additional calendar days have been
provided for the Parties to assist the Potential Class Member in submitting information, DIDD
will review the information to determine whether it is sufficient to determine eligibility for
enrollment in the at-risk Arlington class.
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If DIDD believes that the information is insufficient, a second notice (a “Notice of

Deficiency”) will be issued to the Potential Class Member (or his or her conservator or
healthcare contact, if known and applicable), identifying the deficiencies and the specific
information that is still needed to determine eligibility for enrollment in the at-risk Arlington
class.
3.

The Potential Class Member (or his or her conservator or healthcare contact, if

known and applicable) will have at least 30 calendar days (pursuant to subparagraphs a. and b
below) from the date the Notice of Deficiency is mailed to submit the remaining information to
DIDD.
a.

If such deficient information is received prior to expiration of the initial

90 calendar day period, the 30 calendar days to correct deficiencies shall be added to the initial
90 calendar day period, such that every Potential Class Member (or his or her conservator or
healthcare contact, if know and applicable) will have at least 120 calendar days from the NOA to
provide all of the information needed to determine eligibility for enrollment in the at-risk
Arlington class.
b.

If such deficient information is received after expiration of the initial 90

calendar day period, but prior to expiration of the one-time 30 calendar day extension or during
the 30 day period following the Failed to Respond Notice Date during which the Parties may
assist Potential Class Members in submitting information, the 30 calendar days will be provided
from the date of notice of deficiency.
4.

A copy of the Notice of Deficiency shall be provided to the Parties via email

transmission. The Parties may assist the Potential Class Member (or his or her conservator or
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healthcare contact, if known and applicable) in gathering the information that is still needed to
determine eligibility for enrollment in the at-risk Arlington class.
5.

If, within 30 calendar days (applied pursuant to Section II.J.3 above) the State

does not receive the remaining information needed to determine eligibility for enrollment into
the at-risk Arlington class, such Potential Class Member shall be finally and forever ineligible for
membership in the at-risk Arlington class and no further efforts shall be undertaken by the State
under this Process.
K.

Scheduling the PAE assessment
1.

If DIDD determines that the information submitted by a Potential Class Member

is sufficient to determine eligibility for enrollment in the at-risk Arlington class, the team will
contact the Potential Class Member (or his or her conservator or healthcare contact, if known and
applicable) to arrange an appointment to conduct an assessment and complete a PAE
(PreAdmission Evaluation or level of care) application.
2.

The Intake Case Manager will contact the Potential Class Member (and his or her

conservator or other healthcare contact, if known and applicable) to schedule an appointment to
complete a PAE assessment. The Intake Case Manager will advise the Potential Class Member
(and his or her conservator or other healthcare contact, if known) that such appointment must be
scheduled and completed within no more than 30 calendar days from the date of the contact
(unless extended by the State if at-risk intake team staff are not able to accommodate during the
30 day period), absent exceptional circumstances (e.g., the Potential Class Member’s
hospitalization). Any extension of the 30-day appointment time, including the reasons for such
extension, must be documented in writing by DIDD. If the Intake Case Manager is unable to
reach the Potential Class Member (and his or her conservator or other healthcare contact, if
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known) to schedule the PAE appointment, the appointment will be scheduled by the State and
notice of the appointment date will be communicated by mail to the Potential Class Member at
the most current address in the At-Risk record with a copy being provided to class counsel. If
the Potential Class Member fails to appear for the PAE appointment, and does not contact the
Intake Case Manager to arrange an alternative appointment to occur within 30 days from the date
the initial appointment was mailed to the Potential Class Member such Potential Class Member
shall be finally and forever ineligible for membership in the at-risk Arlington class and no further
efforts shall be undertaken by the State under this Process
L.

Submitting the PAE to TennCare
Upon completion of the PAE assessment, all of the information will be forwarded to

TennCare for review, and a determination will be made within 8 working days of receipt.
M.

Notice of TennCare’s ICF/IID level of care eligibility determination
1.

The Potential Class Member (and his or her conservator or other healthcare

contact, if known and applicable) will be notified in writing of TennCare’s decision regarding
ICF/IID level of care eligibility.
2.

A copy of the notice will be provided to the Parties by the State.

3.

If the PAE is denied, the notice will include an explanation of the Potential Class

Member’s due process rights. These rights include the right to request a review of the decision
in Tennessee Chancery Court and any appeal therefrom authorized by Tennessee law. No other
appeal or review of TennCare’s determination will be provided.
4.

Notwithstanding a waiting list for enrollment into the State’s Section 1915(c)

waivers for persons with intellectual disabilities, if a PAE appeal submitted as part of this at-risk
process and in accordance with the process and timeframes described herein is decided in favor
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of a Potential Class Member (either before or after the dismissal of this case), the Potential Class
Member would be entitled to enroll in the appropriate Section 1915(c) waiver if requested within
30 days of the final order approving the PAE.
N.

Notice of DHS’s preliminary determination of Medicaid eligibility
1.

The Potential Class Member (and his or her conservator or other healthcare

contact, if known and applicable) will be notified in writing of DHS’s preliminary decision
regarding whether a Potential Class Member would meet Medicaid financial eligibility. This is a
preliminary (and not final) eligibility determination since, pursuant to 42 CFR 435.217, unless
the Potential Class Member would qualify in another Medicaid category, s/he cannot actually
qualify for and be enrolled into Medicaid in the Institutional eligibility category until such time
that s/he will be enrolled in a Section 1915(c) waiver and begin receiving HCBS.
2.

As this is a preliminary decision made to accommodate determination of

eligibility for enrollment into the at-risk Arlington class and not a final administrative action,
there is no right to fair hearing if a person is found to not meet Medicaid financial eligibility
requirements.
3.

However, in the event a Potential Class Member is found to not meet Medicaid

financial eligibility requirements, a notice will be provided to the Potential Class Member (and
his or her conservator or healthcare contact, if known and applicable) including the specific
reasons s/he would not qualify, with opportunity to request an informal administrative review by
DHS regarding any valid factual dispute.
4.

A copy of any such notice that a Potential Class Member would not meet

Medicaid financial eligibility requirements shall be provided to the Parties by the State.
O.

Declination to apply to become a member of the Arlington class
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Upon receipt of a signed form indicating that a Potential Class Member (or his or her
conservator or healthcare contact, if known and applicable) does not want to be apply for
membership in the Arlington class:
1.

The Potential Class Member will be removed from the List and all attempts by the

State to contact and/or facilitate application for enrollment into the Arlington class will end;
2.

A copy of the signed form will be provided to the Parties;

3.

The Parties may follow-up to confirm that the person’s rights are understood, and

that the Potential Class Member (or his or her conservator or healthcare contact, if known and
applicable) does not want to apply for membership in the Arlington class;
4.

If, within 30 calendar days of receipt of a signed form from the State, the Parties

provide signed documentation to the State from the Potential Class Member (or his or her
conservator or healthcare contact, if known and applicable) that he or she has changed their mind
and wishes to continue applying to become a member of the Arlington class, the initial 90-day
clock will resume from the point where it was stopped, allowing any remaining time during
which the Potential Class Member must submit to DIDD all information required by the State to
determine eligibility for enrollment in the at-risk Arlington class (including all applicable
extensions). A Potential Class Member is only entitled to stop the running of the period of time
for submission of the information required by the State to determine eligibility for enrollment in
the at-risk Arlington class pursuant to this provision one time.
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Future opportunity to apply for waivers but not to become a member of the
Arlington class
Potential Class Members who have been removed from the List may apply for waiver

services at any time. However, once a Potential Class Member is removed from the List, he shall
be finally and forever ineligible for membership in the at-risk Arlington class. Any subsequent
waiver application will be considered in accordance with applicable TennCare and DIDD
policies and procedures for waiver enrollment, including those pertaining to management of
waiting lists. Provided, further, however, that those persons who were eliminated from the List
because of their enrollment in waiver services will be allowed to receive additional waiver
services as their needs may dictate (e.g. moving from the Self Determination Waiver to the Main
or ADC waiver) without being placed on a waiting list for such services and pursuant to
established processes.
Section III – Class Members in Nursing Facilities
A.

DIDD will complete a needs assessment for each current class member living in a

nursing home. Based on the results of the needs assessment, DIDD will determine, through a
three-person committee of qualified professionals appointed by DIDD and exercising their
professional judgment, whether it is appropriate for the class member to be served in the
community if he or she (or his or her authorized health care decision maker) so chooses. DIDD
will use reasonable and ordinary efforts to report its determination to Plaintiffs’ counsel within
five business days of such determination. Notwithstanding a determination by DIDD that it is
not appropriate for the class member to be served in the community, if Plaintiff’s counsel
receives a statement from the affected class member, or his/her healthcare decision maker, that
the affected person desires to move from the nursing facility, the Plaintiff shall provide the State
with a written statement within 30 days of the State’s notice of determination to the Plaintiffs. If,
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and only if, the State receives a written statement within this 30-day period from a class member,
or on behalf of the class member from his or her authorized health care decision maker or
Plaintiff’s counsel, advising the State that the affected class member desires to move from the
nursing facility, the State shall assign the affected class member an Independent Support
Coordinator (“ISC”) pursuant to the provisions of Section III.B. below.
B.

The State will provide an ISC to any current class member living in a nursing

home who DIDD has determined, in its professional judgment, may be appropriately served in
the community if he or she (or his or her authorized health care decision maker) so chooses. For
a period of up to but no longer than 60 days, the ISC will assist the class member (and his or her
authorized health care decision maker) in making an educated choice as to whether he or she
wishes to remain in the nursing home or transition to a community placement. If the class
member (or his or her authorized health care decision maker) decides he or she does not wish to
transition to a community placement and the ISC informs the State in writing, the ISC services
will cease. If the class member (or his or her authorized health care decision maker) or the ISC
informs the State in writing prior to the expiration of the 60-day decision period that he or she
has decided to transition to a community placement, the ISC will continue working with the class
member to assist the class member in transitioning to the community. The State shall direct ISCs
to attend available plan of care meetings that occur during each ISC’s work with class members
in nursing facilities, provided the ISCs are aware of the date and time such meetings are
scheduled, are available to attend the meetings when they are scheduled, and are not requested to
desist from attending such scheduled meetings. The State shall not request that an assigned ISC
desist from attending such scheduled meetings. The State shall report at monthly meetings with
the Magistrate Judge the status of class member transitions.
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The State will provide a conservator or other authorized power of attorney or

health care surrogate to any current class member living in a nursing home whom DIDD has
determined, in its professional judgment, may be appropriately served in the community if he or
she (or his or her authorized health care decision maker) so chooses if, and only if: (1) it is
determined that the class member is not competent; (2) the class member does not have a
conservator, or a health care decision maker with a power of attorney or health care surrogate
authorization (provided that, except for direct family members, such person is not employed by
the nursing facility); and (3) does not have a family member or other person willing to serve in
this role.
D.

The parties understand and agree that: (1) any class member (or his or her

authorized health care decision maker) who has chosen to transition to the community pursuant
to the procedures set forth in Section III.B. above may, at any time, change his or her mind and
decide to remain in the nursing home; and (2) the State cannot guarantee that any such transition
will be completed before December 31, 2013 (or by any other deadline).
E.

With respect to any persons who: (1) become class members in 2013, and (2) are

living in a nursing home, the State will follow the procedures set forth in Sections III.A. through
III.D. above, provided that, the parties understand and agree that the State cannot guarantee that
any of the procedures set forth in Sections III.A. through III.D. will be completed by December
31, 2013, and thus is not required to complete said procedures by December 31, 2013, for
persons who became class members in 2013.
F.

The State shall arrange for the provision of specialized services to class members

residing in nursing facilities that receive Medicaid funds through TennCare consistent with the
requirements contained in 42 CFR 483.120 (incorporating the requirements of 42 CFR

- 29 -

Case 2:92-cv-02062-JPM-tmp Document 2941 Filed 01/17/13 Page 30 of 37
21752

PageID

483.440(a)(1)). This requirement shall be satisfied in full if the State’s contracts with its nursing
facility providers require that they comply with federal Medicaid regulations applicable to
nursing facilities.
G.

The failure to complete any transition of any class member who has elected to

move from a nursing facility prior to December 31, 2013, or any other deadline shall not
constitute a failure to comply with a material provision of this Exit Plan that would justify the
continuation of this case. The State will continue with the transition of any class member that
has elected community placement from a nursing facility notwithstanding the dismissal of this
case, but will not prohibit class members from exercising their freedom of choice should they
change their election of placement.
Section IV – Intermediate Care Facilities for Individuals with Intellectual Disabilities
By no later than July 1, 2013, the Bureau of TennCare, the Department of Health, and
DIDD will enter into a written agreement (the “Interdepartmental Agreement”) providing that
DIDD will serve as a subcontractor to the Department of Health to undertake certain survey,
certification, and enforcement functions of the State Survey Agency specified in 42 C.F.R.
§ 488.11, currently performed by the Department of Health, for the State’s privately-operated
ICF/IIDs, to meet the conditions of participation specified in federal law and regulation at 42
C.F.R. § 483 et seq. The Parties understand that the Interdepartmental Agreement will provide
for an adequate transition period, as determined necessary by the State, to assure compliance
with Centers for Medicare and Medicaid Services (“CMS”) requirements. In addition, by no
later than September 1, 2013, DIDD will develop a system for publicly rating the quality of the
State’s privately-operated ICF/IIDs and a plan for implementing that system. The State intends,
by December 31, 2013, to pilot the proposed rating system, using available and existing data at

- 30 -

Case 2:92-cv-02062-JPM-tmp Document 2941 Filed 01/17/13 Page 31 of 37
21753

PageID

that time, provided however, the Parties agree that failure to conduct the pilot prior to December
31, 2013 shall not constitute a failure to complete a material provision of this Exit Plan.
Section V – Waiver Renewal and Amendment
A.

The State has requested that CMS approve: (1) an amendment to the Statewide

Home and Community-Based Services Waiver for the Intellectually and Developmentally
Disabled that would permit the State to cover Intensive Behavioral Residential Services (the
“IBRS amendment”); and (2) a renewal of the Self Determination Waiver that would permit the
State to cover Semi-Independent Living Services for enrollees in the Self Determination Waiver
(the “SDW renewal”). Upon approval by CMS, and only in the event such approval is obtained
on or before October 1, 2013, the State shall begin implementation of both the Intensive
Behavioral Residential Services model of care and the Semi-Independent Living Services model
of care. If CMS does not approve the IBRS amendment on or before October 1, 2013, the failure
to comply with Section V.B. below shall not constitute a failure to comply with a material
provision of this Exit Plan that would justify the continuation of this case. If CMS does not
approve the SDW renewal on or before October 1, 2013, the failure to comply with Section V.C.
below shall not constitute a failure to comply with a material provision of this Exit Plan that
would justify the continuation of this case.
B.

If CMS approves the State’s IBRS amendment on or before October 1, 2013, the

State’s implementation requirement shall be satisfied upon the State: (1) developing and
publishing the criteria for selection for participation in the Intensive Behavioral Residential
Services model of care; (2) appointing members to an admissions committee that shall make
eligibility determinations for the Intensive Behavioral Residential Services model of care; and
(3) executing or amending contracts with qualified service providers for the initial participants in
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the Intensive Behavioral Residential Services model of care based on the need and demand for
the Intensive Behavioral Residential Services model of care.
C.

If CMS approves the State’s SDW renewal or a waiver amendment for the

addition of the Semi-Independent Living Services model of care to the Self-Determination
Waiver on or before October 1, 2013, the State’s implementation requirement shall be satisfied
upon the State: (1) developing and publishing the criteria for selection for participation in the
Semi-Independent Living Services model of care; and (2) executing or amending contracts with
qualified service providers for the initial participants in the Semi-Independent Living Services
model of care based on the need and demand for the Semi-Independent Living Services model of
care.
D.

The State will continue with the implementation of the Intensive Behavioral

Residential Services model of care if it is approved by CMS after October 1, 2013,
notwithstanding the dismissal of this case. The State will continue with the implementation of
the Semi-Independent Living Services model of care if it is approved by CMS after October 1,
2013, notwithstanding the dismissal of this case.
Section VI – Class Member Employment
During the pendency of the case, DIDD will continue to develop meaningful and real
opportunities for class members to obtain competitive employment, supported work, and/or
volunteer jobs in the communities by taking the following steps and/or continuing the following
actions:
A.

The State will continue to implement the Subcontract Agreement between

Economic Systems Inc. (“ESI”) and the State of Tennessee, Agreement Number 12-TN-0503-P1
(the “Grant Contract”), which is a subcontract to the State of Tennessee under ESI’s prime
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contract with the Department of Labor relative to ESI’s prime contract with the Department of
Labor, Office of Disability Employment.
B.

DIDD will retain expert consultants, through the Grant Contract, to provide

technical assistance to DIDD about, among other things, the structure for discovering if a person
receiving services from DIDD is interested in working (e.g., the Discovery Process) and, if so,
the jobs they are interested in pursuing.
C.

By no later than October 1, 2013, DIDD will require all state case managers

and/or independent support coordinators who write individual support plans (“ISPs”) to begin
including in each class member’s ISP, upon the next annual review or amendment thereto, a
statement regarding the class member’s desire to work.
D.

By no later than October 1, 2013, DIDD will ensure that its Quality Assurance

process includes a check to ensure that the class member ISPs reviewed through QA include a
statement regarding whether a class member has expressed a desire to work and, if yes, whether
the supports necessary to facilitate the employment, if any, are identified.
E.

DIDD will modify its “Day Services Protocol” and “Day Services Protocol

Checklist” to be titled the “Employment and Day Services Protocol” and “Employment and Day
Services Protocol Checklist” respectively. DIDD will add a statement to the Employment and
Day Services Protocol indicating that, where appropriate, employment is preferred over Day
Services. Consistent with, and subject to, the medical necessity requirements of that protocol,
the State shall provide class members supported employment services as justified in class
members’ ISP.
F.

DIDD will continue to offer job coach training programs through DIDD approved

web-based training.
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DIDD will continue to provide the parties with, and begin providing to Magistrate

Judge Vescovo, quarterly employment reports (in the same format as the State has provided
since 2007), with the next report scheduled to be provided on or about February 4, 2013, with
information regarding the months of October, November and December, 2012.
Section VII – Arlington Developmental Center Grounds
A.

DIDD has submitted a funding request in its FY 2014 budget (for funding use

beginning July 1, 2013) for the demolition of all residential cottages on the grounds of Arlington
Developmental Center (“ADC”) except those attached to the Baker Building, which shall not be
used for residential purposes. Upon approval of such funding request, DIDD, with the assistance
of the Real Estate Asset Management division of the Department of General Services
(“STREAM”), will develop a plan for the demolition of these cottages, including information
regarding the work to be performed, for submission to the State Building Commission for
approval to proceed with the plan for demolition.
B.

DIDD, with the assistance of STREAM, shall develop a plan for the proposed sale

of the ADC property (excluding the Baker Administrative Building and Resource Center, the
land immediately adjacent thereto that is necessary for setback, and land necessary to provide
access to that portion of the property for public right of way; land set aside for the West
Tennessee Community Homes; land that is the subject of any lease between the State of
Tennessee and the City of Arlington; land that is subject to any existing easements; and any other
land necessary for the foregoing) (the “Property”) or portions thereof. By December 31, 2013,
STREAM shall determine whether the Property may be categorized as surplus, pursuant to
Tennessee Code Annotated § 12-2-112. If the Property is confirmed as surplus, DIDD will work
with STREAM to obtain the approval of the State Building Commission for the sale of the
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Property. DIDD will endeavor in good faith to obtain such approval and to obtain appraisal(s)
of the Property by December 31, 2013, but its failure to obtain said approval and/or said
appraisals by that date shall not be considered a material breach of this agreement. In addition,
notwithstanding the foregoing, nothing herein shall be construed to require DIDD to sell the
Property during 2013 or at any other date prior to: (1) DIDD’s determination that any sale price
for the Property maximizes the return on the sale of the Property to DIDD; and (2) the approval
of the sale of the Property by the State Building Commission, the Attorney General, and the
Governor, in accordance with all applicable laws, policies and procedures, including, without
limitation, the State Building Commission Policy and Procedures.
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