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otherwise, "the beneficiaries of the fund [would] be unjustly enriched by the attorney's efforts." 

Id. 

In this circuit, courts typically detennine the appropriate amount of fees to be 

apportioned to attorneys in a "common fund" case such as this one by approving a specified 

percentage of the fund that will be eannarked for attorneys' fees. See Swedish Hosp. COW. v. 

Shalala, I F.3d at 1266, 1271. 

Courts have looked to several factors in assessing the 
reasonableness of a fee request, including: (1) the size of the fund 
created and the number of persons benefitted; (2) the presence or 
absence of substantial objections by members of the class to the 
settlement tenns and/or fees requested by counsel; (3) the skill and 
efficiency of the attorneys involved; (4) the complexity and 
duration of the litigation; (5) the risk of nonpayment; (6) the 
amount of time devoted to the case by plaintiffs' counsel; and (7) 
the awards in similar cases. 

In re Saan Co. Securities Litig., 288 F. Supp. 2d 14, 17 (D.D.C. 2003). To set a benchmark 

against which the reasonableness of class counsel's fee request may be measured, the Court will 

address first the last of those factors, awards in similar cases. 

In "a majority of common fund class action[sl," attorneys' fee "awards fall 

between twenty and thirty percent" of the fund. Swedish Hosp. COW. v. Shalala, 1 F.3d at 1272; 

see also In re Dep' t ofVeteraos Affairs (VA) Data Theft Litig., 653 F. Supp. 2d 58, 61 (D.D.C. 

2009) ("The majority of fee awards nationally appear to fall in a range of20 percent to 30 percent 

of the common fund."); 4 RUBENSTEIN, CONTE & NEWBERG, NEWBERG ON CLASS ACTIONS 

§ 14:6. Larger common funds are typically associated with smaller percentage awards, however, 

because even a small percentage ofa very large fund yields "a very large fee award." Wal-Mart 

Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96,122 (2d Cir. 2005). Where the common fund is 
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worth many millions or even billions of dollars ~ in so-called "megafund" cases ~ an 

appropriate fee may be considerably less than twenty percent of the fund. See id.; In re AT&T 

Mobility Wireless Data Servs. Sales Tax Litig., No. 10-2278, 2011 WL 2173746, at '3-'4 (N.D. 

Ill. June 2, 20 II) (surveying studies of awards in megafund cases). 

Nevertheless, even in cases where. as here, the common fund is over one billion 

dollars, the range of percentages pennitted by the settlement agreement in this case ~ 4.1 to 

7.4% ~ is unexceptional. According to one study, in cases involving common funds "from $500 

million to $1 billion" in 2006 and 2007. "the mean and median awards were both 12.9%" of the 

fund. In re AT&T Mobility Wireless Data Servs. Sales Tax Litig., 2011 WL 2173746, at '4 

(citing Brian T. Fitzpatrick, An Empirical Study ole/ass Action Settlements and Their Fee 

Awards, 7 J. EMPIRICAL LEGAL STUD. 811, 839 (2010)). In other cases, where the class recovery 

exceed $1 billion, courts have approved awards in the 5 to 10% range. See,~, Wal-Mart 

Stores. Inc. v. Visa U.S.A.. Inc. , 396 F.3d at 122 (approving district court's award of 6.5% of$3 

billion fund); In re Ernon Com. Securities, Derivative & "ERISA" Litig., 586 F. Supp. 2d 732, 

740, 828 (S.D. Tex. 2008) (approving award equal to 9.52% of $7.2 billion fund). The Court 

also notes that in Keepseagle v. Vilsack, another class action involving allegations of 

discrimination by the defendant USDA, Judge Emmet G. Sullivan approved a fee award equal to 

8% ofa $760 million fund. See Keepseagle v. Vilsack, Civil Action No. 99-3119, Order on 

Plaintiffs' Motion for Final Approval of Settlement , 8 (D. D.C. Apr. 28,2011). In this context, 

an award in the range of 4.1 to 7.4% of the $1 .25 billion fund in this case would be a reasonable 

one, neither unusually high nor extremely low. 
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The complexity of this action, the time already devoted by class counsel to this 

case, and the skill of the many attorneys working on behalf of the plaintiffs' class also justify the 

approval of a substantial fee award in this case. Although civil rights litigation is not typically 

considered as complex as, for example, sprawling commercial class actions, this case involves a 

wide range of complicating factors: an enormous, geographically dispersed plaintiffs' class that 

may number more than 60,000; a multitude of individual claims predicated at least in part upon 

unique facts and upon events that may have occurred as much as 30 years ago; an authorizing 

statute never interpreted by a court; a dizzying array of relevant statutory and regulatory 

provisions affecting the validity of claims as to both liability and damages; a large number of 

potential class members who are highly suspicious of both attorneys and the govenunent~ and 

intense scrutiny by Congress, the executive branch, and the press. The prospect of such litigation 

is daunting, and many attorneys would not have undertaken it. 

Class counsel, however, have embraced the challenges associated with the 

litigation of this matter, and assert that they already have devoted more than "40,000 attorney 

hours and 60,000 paralegal hours to this case." Mot. for Fees at 30. The considerable labor 

already devoted by counsel to the litigation of this matter, and the skill brought to the cases by 

class counsel, are evident in the comprehensive settlement and case management plan that they 

have presented to the Court. In attempting to settle this case, class counsel confronted the task 

not only of securing a much larger amount of funding for distribution to successful plaintiffs, but 

also of developing and implementing an efficient, reliable, and cost-effective claim detennination 

process. As the Court's analysis throughout this Opinion should make clear, class counsel, along 

with counsel for the United States, have succeeded admirably at that task. 
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The time and effort invested by class counsel will increase exponentially in the 

weeks and months to come. After the approval of the settlement agreement, class counsel will be 

responsible for overseeing the implementation of the claim detennination process and for guiding 

tens of thousands of claimants through that process. To fulfill those responsibilities, counsel will 

have to engage in extensive communication with class members, planning and holding "scores of 

meetings throughout the country" with potential claimants. Mot. for Fees at 29. They will offer 

legal representation during the claim detennination process,jor no additional jee, to any Track A 

claimant who requests it. SA, V.A.2. They will coordinate the efforts of the neutrals and 

respond to any problems that arise during the resolution of claims. And they will respond to any 

inquiries from the Ombudsman or the Court. All of these activities will require great skill and 

effort, as well as substantial time. 

When they became involved in this litigation, class counsel also assumed a 

substantial risk that their efforts would never yield much in the way of fees. There has never 

been any guarantee that Congress would appropriate additional funding for the adjudication and 

payment of Section 14012 claims. Even after the settlement agreement was executed and 

legislation to fund it was introduced in Congress, the path to passage and approval of the funding 

required by the settlement was not easy. See supra at 14. If available funding had remained 

capped at $100 million, the more than forty attorneys now acting as class counsel would have 

been left to scramble for any fees that could be eked out of a fund vastly insufficient to pay all 

claims against it, and the payment of any fees that were forthcoming may have been delayed for 

years. This litigation was no sure bet for plaintiffs' lawyers. 
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In light of the skill and dedication exhibited by class counsel, the enormous 

amount of time that they have devoted and will continue to devote to this case, the complexity of 

this litigation, the risks assumed by counsel, and the very substantial benefits secured by counsel 

for the class, the Court concludes that a fee within the range of 4.1 to 7.4% of the common fund 

is fair and reasonable. This conclusion is reinforced by the lack of substantial objections to the 

fee range set by the settlement agreement. Although numerous individuals have objected to the 

prospect ofa $90 million award of attorneys' fees, at the high end of the proposed range, none of 

those individuals has proposed a reasonable alternative measure of fees. Nor have they provided 

specific reasons that the proposed range is unfair or unreasonable, aside from the fact that the fee 

award will inevitably reduce the fund available for payments to the class - a necessary and 

unavoidable result. All of these considerations lead the Court to conclude that the proposed fee 

range should be approved. 

The Court also approves the very modest contingency fees authorized for 

non-class counsel who, at a claimant's request, wiII represent class members in Track A, and for 

all attorneys who represent claimants in Track B. See SA ~ X.A. Set at 2% and 8% of the 

claimant's recovery, respectively. these fees are modest and reflect the necessary balance 

between compensating attorneys for the services they provide and preserving awards for class 

members to the extent feasible . 
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v. CONCLUSION 

Forty acres and a mule. That was the promise made by the government to those 

fonner slaves who wanted to farm land in the South after the Civil War. As detailed in this 

Court's opinion in Pigford I, for most AfricanRAmericans the promise of forty acres and a mule 

was never kept, and the United States Department of Agriculture and the county commissioners 

to whom it delegated so much power bear much of the responsibility for the broken promise to 

those African-American farmers and their descendants. Pigford v. Glickman, 185 F.R.D. at 85. 

In the early 1900's, there were 925,000 African-American farmers in the United States farming 

16 million acres of farmland. By the time the Court approved the Pigford I consent decree, there 

were fewer than 18,000 African-American farms in the United States and African-American 

fanners owned less than three million acres of land. Id. As the Court said 12 years ago in 

approving the consent decree,"[n]othing can completely undo the discrimination of the past or 

restore lost land or lost opportunities" to the many AfricanMAmerican farmers who were part of 

the Pigford I class. Id. at 112. Historical discrimination cannot be undone, but the Pigford I 

consent decree was a significant first step, a step that had been a long time coming. And, as 

described earlier in this Opinion, supra at 9, nearly 16,000 AfricanMAmerican farmers received a 

total of more than $1 billion through the claims process created by the settlement of that historic 

case. 

Today, because of a Congress that was willing to once again waive the statute of 

limitations and to appropriate $1.25 billion to help further redress the historic discrimination 

against African-American farmers, the Court is pleased to approve the settlement agreement 

proposed by the Moving Plaintiffs, and endorsed by the United States, as fair, reasonable, and 
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adequate. It will also approve the appointment of the neutrals who will participate in the 

implementation of the agreement. This settlement is the product of extraordinary efforts by 

private litigants and their counsel, by the Congress, and by the Executive Branch. The Court 

joins all of those parties in hoping that it wiJ] bring class members the relief to which they are 

entitled. 

An Order and Judgment consistent with this Opinion shall issue this same day. 

SO ORDERED. 

DATE: / 0 / ~ 1011' 

Vo-L ;;z'&J .... "' 
PAUL L. FRIEDMAN 
United States District Judge 
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