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African American farmers sued Department of
Agriculture (USDA), alleging racial discrimination in
violation of Equal Credit Opportunity Act (ECOA). On
modification of consent decree, the District Court, Paul L.
Friedman, J., held that any party who filed complete claim
package and received wholly or partially adverse decision
from facilitator in screening process had 120 days to
petition monitor for review.
Ordered accordingly.
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ORDER
PAUL L. FRIEDMAN, District Judge.
WHEREAS, the Consent Decree in this case provides that
the Monitor may direct the Facilitator, Adjudicator, or
Arbitrator to reexamine a claim where the Monitor finds
that a clear and manifest error has occurred in the
screening, adjudication, or arbitration of a claim and has
resulted or is likely to result in a fundamental miscarriage
of justice;1 and
WHEREAS the Monitor’s appointment is scheduled to
expire on March 1, 2005; and,
WHEREAS, the Order of Reference issued by this Court
on April 4, 2000, further defines the petition for Monitor
review process, but does not set deadlines regarding that
process; and

3. Approximately 76,654 individuals requested blank
claim packages but were never sent them, because the
claim filing deadline had passed and the parties agreed
that packages should not be sent;3
4. Approximately 3,320 putative class members
returned incomplete claim packages to the Facilitator,
and, upon notice of the deficiency in the claim package
and a chance to cure, successfully cured the
deficiency;4
5. Approximately 1,255 putative class members
returned incomplete claim packages to the Facilitator,
and, upon notice of the deficiency in the claim package
and a chance to cure, failed to cure the deficiency;
6. Approximately 21,766 putative class members
sent the Facilitator complete claim packages which
were accepted by the Facilitator in the screening
process; and

WHEREAS, a Stipulation and Order issued by this Court
on July 14, 2000, established a deadline for the filing of
Monitor petitions from wholly or partially adverse
decisions under Track A or Track B; and

7. Approximately 129 putative class members sent
the Facilitator complete claim packages which were
rejected by the Facilitator in the screening process;
and
WHEREAS, several thousand claims are currently
pending for resolution in the Monitor petition process;
and

*159 WHEREAS, the Adjudicator and Arbitrator have
implemented procedures for giving each claimant notice
of the 120–day deadline from their decisions under Track
A or Track B; and

WHEREAS, in cases in which no completed claim
package was ever filed, there is no cognizable claim
within the meaning of Consent Decree paragraph
12(b)(iii); and

WHEREAS, the Consent Decree also permits petitions for
Monitor review of decisions made by the Facilitator in the
class membership screening process; and

WHEREAS, the parties agree it is important to provide
notice concerning the Facilitator decisions that may be the
subject of a petition for Monitor review; and

WHEREAS, it is important that all claimants who wish to
file petitions for Monitor review from Facilitator
decisions complete their filings in a timeframe that will
allow resolution of their claim before the expiration of the
Monitor’s appointment; and,

WHEREAS, the parties agree it is important to provide
notice concerning the process for petitioning for Monitor
review from Facilitator class membership screening
decisions where the Facilitator determined a claim
package was complete and rejected the claim on the
ground that the claimant failed to meet the class
membership screening criteria;

WHEREAS, the Facilitator reports the following class
membership screening activity as of August 6, 2002:
1. Approximately 138,911 individuals made inquiries
regarding the claims procedure;
2. Approximately 34,179 individuals requested blank
Claim Sheets and Election Forms (“claim packages”),
and had the blank claim packages sent to them, but
never returned them to the Facilitator;2

*160 NOW THEREFORE, IT IS HEREBY ORDERED
THAT:
1. Any party who filed a complete claim package and
received a wholly or partially adverse decision from the
Facilitator in the screening process as of the date of this
Order shall have 120 days from the date of this Order to
2
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petition the Monitor for review under paragraph 12(b)(iii)
of the Consent Decree. Any party who filed a complete
claim package and receives a wholly or partially adverse
decision from the Facilitator in the screening process after
the date of this Order shall have 120 days from the date of
the Facilitator’s class membership screening decision to
petition the Monitor for review under paragraph 12(b)(iii)
of the Consent Decree.
2. There shall be no Monitor review of cases in which the
Facilitator rejected the putative class member’s claim
package because the putative class member failed to
timely complete a claim package after notice of the defect
and an opportunity to cure.5
3. The Facilitator shall promptly establish a
reconsideration process through which claimants can
communicate with the Facilitator if they believe the
Facilitator committed error in determining that they failed
to timely complete a claim package after notice of the
defect and an opportunity to cure.
4. In cases in which the Facilitator received timely,
complete claim packages and rejected the claim on the
ground that the claimant failed to meet the class
membership screening criteria, the claimant shall have the
opportunity to petition for Monitor review in accordance
with the Consent Decree and the Order of Reference.

membership screening decision or with a response to such
Petition only when such materials address a potential flaw
or mistake in the claims process that in the Monitor’s
opinion would result in a fundamental miscarriage of
justice if left unaddressed. The decision to consider
additional materials regarding this flaw or mistake and to
permit those materials to be made part of the record for
review upon reexamination by the Facilitator is within the
discretion of the Monitor.
6. Any claimant who is rejected by the Facilitator in the
class membership screening process after filing a
complete claim package shall be entitled to file only one
petition for review of the Facilitator’s decision under
paragraph 12(b)(iii) of the Consent Decree, and neither
the Monitor’s decision on the petition for review, nor the
decision of the Facilitator upon reconsideration shall be
subject to further review of any type in any forum.
7. Copies of this Order shall be: (a) posted in a
conspicuous public place in every USDA Farm Services
Agency county office; and (b) mailed by the Facilitator to
every person who was rejected by the Facilitator in the
screening process, along with a letter from the Facilitator
explaining the Order.
SO ORDERED.

5. The Monitor may consider additional materials with a
Petition for Monitor Review of a Facilitator class
Footnotes
1

Consent Decree, paragraph 12(b)(iii).

2

This number does not screen out duplicate requests from individuals.

3

Most of these individuals were sent a package of materials regarding the filing of a late claim affidavit (request for permission to
file late under paragraph 5(g) of the Consent Decree).

4

This includes more than 1,000 claimants who filed timely claim packages but cured their deficiencies after the deadline set in ¶
5(c) of the Consent Decree but who were deemed timely by the July 14, 2000, Stipulation and Order.

5

The Stipulation and Order of July 14, 2000, provided in its first numbered paragraph that certain claim packages that were timely
filed but corrected and resubmitted after the paragraph 5(c) deadline are to be deemed timely. The Facilitator should not have
rejected the claimants who are the subject of that paragraph. All of the provisions of the July 14, 2000, Stipulation and Order
continue in full force and effect, and are not modified by this Order.
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