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making this detennination. I therefore conclude that the plaintiffs have established a likelihood 

of success on the merits of their bill of attainder claim. II 

B. Irreparable Harm 

That the plaintiffs have shown a likelihood of success on the merits does not alone entitle 

them to a preliminary injunction. Rather, irreparable harm is "[p Jerhaps the single most 

important prerequisite for the issuance of a preliminary injunction." Bell & Howell: Mamiya Co. 

v. Masel Supply Co. Corp., 719 F.2d 42, 45 (2d Cu. J 983) (internal quotation marks omitted). If 

an injury can be compensated by monetary damages, then "no irreparable injury may be found to 

justify specific relief." Register.com, Inc. v. Verio, Inc., 356 F.3d 393, 404 (2d Cir. 2004). "But, 

irreparable hann may be found where damages are difficult to establish and measure." [d. 

The plaintiffs have been the recipients of significant federal grants; their expectations of 

awards of renewals and new grants cannot be dismissed as speculative. The government does 

not dispute that ACORN Institute has pending contracts that have been suspended while Section 

163 is in force. For example, ACORN Institute has six ongoing contracts with HUD, totaling 

approximately $40,000 to $60,000 per year, to provide services to public housing residents, 

which contracts have been suspended. Plaintiff NY AHC has a subcontract that was funded by 

HUD that also was suspended. The government also does not dispute that ACORN Institute has 

pending applications with federal agencies which will not be considered while Section 163 is in 

force. For example, ACORN Institute cites pending applications with both the Department of 

Commerce and the Environmental Protection Agency. It is undisputed that those contracts may 

be awarded to other parties, and then become unavailable to the plaintiffs. Nor does the 

government dispute that ACORN Institute had been approved as a subcontractor on a grant 

11 Because I find Section 163 unconstitutional under the Bill of Attainder Clause, I do not reach the 
plaintiffs' claims under the First Amendment and the Due Process Clause. 
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funded by the Department of Agriculture, but, before the contract for that grant could be signed, 

the contractor cancelled the grant because of Section 163. ACORN Institute also asserts that it 

had another subcontract, also funded by the Department of Agriculture, that would have been 

renewed if not for Section 163. 

The plaintiffs identify these harms, and a wide range of others, as irreparable. Several 

of the harms that the plaintiffs allege, such as the layoff of a large percentage of ACORN 

Institute's staff, undoubtedly cannot at this point be attributed solely to Section 163. But the 

government does not dispute that the deprivation of the opportunity to obtain renewals of 

existing contracts and compete for other contracts is non-compensable by money damages. See 

Lion Raisins, Inc. v. United Slales, 52 Fed. CI. 115 (Fed. CI. 2002) (concluding that the plaintiff, 

which was wrongfully suspended from government contracting, could not recover its lost profits 

on a contract that its suspension precluded it from bidding on). Notably, even in non­

constitutional cases that involve suspension or debarment from federal contracting, courts have 

granted preliminary injunctive relief where money damages will not be available and where the 

contractor has made a sufficient showing on the merits of its claim. See, e.g., Alf v. Donley, --­

F. Supp. 2d ---, 2009 WL 3461128 at *7-*8 (D.D.C. Oct. 29, 2009) (taking into account the 

plaintiff's inability to recoup lost income because of sovereign immunity as a factor in finding 

irreparable harm). Even putting aside the role of sovereign immunity in barring the recovery of 

damages, and any other limitations on the recovery of damages by government contractors where 

sovereign immunity has been waived, the amount of money tbe plaintiffs might have been 

awarded had they been allowed to compete for contracts is, as the government acknowledges, 

impossible to calculate. 

A finding of significant violation of constitutional rights also supports the finding of 

irreparable harm. See Milchell v. Cuomo, 748 F.2d 804, 806 (2d Cir. 1984) ("When an alleged 
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deprivation of a constitutional right is involved, most courts hold that no further showing of 

irreparable injury is necessary. "); see also 11 A Charles Alan Wright, Arthur R. Miller, and Mary 

Kay Kane, Federal Practice And Procedure § 2948 .1 (2d ed. 2009) (same). For all of the above­

described reasons, I conclude that the plaintiffs have established the likelihood of irreparable 

harm. 

Finally, issuance of a preliminary injunction will serve the public interest. In deciding 

preliminary injunction motions, courts "must balance the competing claims of injury and must 

consider the effect on each party of the granting or withholding of the requested relief." Winter 

v. Natural Res. De! Council, Inc., --- U.S ---, 129 S. Ct. 365, 376 (2008). The plaintiffs have 

raised a fundamental issue of separation of powers. They have been singled out by Congress for 

punishment that directly and immediately affects their ability to continue to obtain federal 

funding, in the absence of any judicial, or even administrative, process adjudicating guilt. The 

potential harm to the government, in granting the inj unction, is less. The public will not suffer 

harm by allowing the plaintiffs to continue work on contracts duly awarded by federal agencies, 

which was stopped solely by reason of Section 163. For grants for which the plaintiffs have 

applied, or for which they will apply, each agency will continue to be able to use its discretion to 

determine the merit of the plaintiffs' proposals, and to suspend the contracts for cause, or even to 

debar ACORN, if warranted under the terms and procedures in the contracts and applicable 

regulations. Therefore, balancing "the competing claims of injury," I find a preliminary 

injunction to be in the public interest. 

CONCLUSION 

The plaintiffs have established a likelihood of success on the merits of their bill of 

attainder claim. They have also established the likelihood of irreparable harm absent an 

injunction and that issuance of a preliminary injunction is in the public interest. Therefore the 
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s/ Nina Gershon

plaintiffs' motion for a preliminary injunction is GRANTED.12 A preliminary injunction in the 

following form shall issue: 

Defendants the UNITED STATES OF AMERICA; SHAUN DONOVAN, in 
his official capacity as Secretary of the Department of Housing and Urban 
Development; PETER ORSZAG, in his official capacity as Director of the 
Office of Management and Budget; and TIMOTHY GEITHNER, in his official 
capacity as Secretary of the Department of Treasury of the United States; and all 
those acting in concert with them, are hereby 

ENJOINED, during the pendency of this action, from enforcing Section 163 of 
Division B - Continuing Appropriations Resolution, 2010, Pub. L. No. 111-68, § 
163, 123 Stat. 2023, 2053 (2009), as renewed by Division B - Further Continuing 
Appropriations Resolution, 2010, Pub. L. No. 111-88, § 101, 123 Stat. 2904, 2972 
(2009), which provides that "None of the funds made available by this joint 
resolution or any prior Act may be provided to the Association of Community 
Organizations for Reform Now (ACORN), or any of its affiliates, subsidiaries, or 
allied organizations." The defendants are hereby further 

ENJOINED, during the pendency of this action, from enforcing the Office of 
Management and Budget Memorandum, entitled "Memorandum for the Heads of 
Executive Departments and Agencies" providing "[gJuidance on [SJection 163 of 
the Continuing Resolution regarding the Association of Community 
Organizations for Reform Now (ACORN)," dated October 7, 2009. 

SO pRDEREJ>. , 

NINA GERSHON 
United States District Judge 

Dated: December Jl, 2009 
Brooklyn, New York 

12 Although Rule 65 provides that "no restraining order or preliminary injunction shall issue except 
upon the giving of security by the applicant, in such sum as the court deems proper," "an exception to the 
bond requirement has been crafted for, inter alia, cases involving the enforcement of 'public interests ' ... 
. " Pharmaceutical Soc. of State of New York, Inc. v. NY. Dep 't of Soc. Services, 50 F.3d 1168, 1174 (2d 
Cir. 1995). Because I find this action, which implicates important constitutional questions, to be in the 
public interest, the bond requirement is waived. 
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