IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
EASTERN DIVISION
CIVIL ACTION NO: 4:12-CV-00154-D
NORTHCAROLINA ENVIRONMENTAL
JUSTICE NETWORK, NEUSE
RIVERKEEPER FOUNDATION, INC., and
WATERKEEPER ALLIANCE, INC.,
Plaintiffs,
V.

CONSENT DECREE
MR. DONALD TAYLOR AND MS. ANNIE
TAYLOR, INDIVIDUALLY and d/b/a
TAYLOR FINISHING, MCLAWHORN
LIVESTOCK FARM, INC., MR. JUSTIN T.
MCLAWHORN, and MR. AARON
MCLAWHORN,
Defendants.
The following Consent Decree is entered into by and between Plaintiffs Neuse Riverkeeper
Foundation, Inc. nlk/a Sound Rivers, Inc. ("Sound Rivers") and Waterkeeper Alliance, Inc.
("Waterkeepe'r") and Defendants Donald Taylor and Annie Taylor, individually and d/b/a Taylor
Finishing (collectively the "Taylor Defendants"). The entities and persons entering into this
Consent Decree are each an individual "Party" and collectively the "Parties."

RECITALS
WHEREAS, on August 31, 2012 Plaintiffs filed an Amended Complaint against the
Defendants in the United States District Court for the Eastern District of North Carolina, Case No.
4:12-CV-00154-D, alleging violations ofthe substantive requirements ofthe Clean Water Act, 33
U.S.C. § 1365 ("Clean Water Act" or "CWA") and the Resource Conservation and Recovery Act,
42 U.S.C. § 6972 ("Resource Conservation and Recovery Act" or "RCRA");
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WHEREAS, the Defendants deny any and all of Plaintiffs' allegations and claims as set
forth in the Complaint;
WHEREAS, this matter was automatically stayed on June 3, 2015 pursuant to the
automatic stay provisions of the Bankruptcy Code after the Taylor Defendants declared bankruptcy
and filed notice of bankruptcy proceedings with this Court;
WHEREAS, Plaintiffs and the Taylor Defendants have entered into a Settlement
Agreement (attached hereto as Exhibit A), and that Agreement was submitted to the Bankruptcy
Court for approval on March 23, 2018;
WHEREAS, the Bankruptcy Court for the Eastern District of North Carolina entered an
order approving the Settlement Agreement on April20, 2018 (attached hereto as "Exhibit A");
WHEREAS, notice of that settlement in the bankruptcy proceedings was received by the
Environmental Protection Agency ("EPA") and Department of Justice ("DOJ") on Apri116, 2018;
WHEREAS, the Taylor Defendants' filed their Amended Plan of Reorganization on April
4, 2018;
WHEREAS, the Parties have agreed that it is in the Parties' mutual interest to enter into a
Consent Decree setting forth the terms and conditions appropriate for resolving Plaintiffs
allegations set forth in the Complaint without further proceedings, and Plaintiffs and Taylor
Defendants have consented to the entry of this Consent Decree and Order without trial of any
issues, and hereby stipulate that, in order to settle the claims alleged in the Complaint this Consent
Decree should be entered;
NOW THEREFORE, it is hereby stipulated and ag_reed by the Parties, and ORDERED,
ADJUDGED, and DECREED by this Court as follows:

CONSENT DECREE
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1.

The above RECITALS are incorporated into and shall become a part of this Consent

Decree.

I. JURISDICTION
2.

For purposes of entry of this Consent Decree, the Parties agree this Court has

jurisdiction over the subject matter and the Parties in this action pursuant to Section 505(a) of the
CWA, 33 U.S.C. § 1365(a), and Section 7002(a) ofthe RCRA, 42 U.S.C. § 6972(a).
3.

Venue is proper in the Eastern District of North Carolina pursuant to Section

505(c)(l) ofthe CWA, 33 U.S.C. § 1365(c)(l), because this is the judicial district in which the
Defendants are located. The Complaint states claims upon which relief may be granted pursuant
to Section 505(a)(l) ofthe.CWA, 33 U.S.C. § 1365(a)(l), and Section 7002(a) ofthe RCRA, 42
U.S.C. § 6972(a).
4.

Plaintiffs have standing to bring this action.

5.

Plaintiffs have complied with 33 U.S.C. § 1365(c)(3) and met the notice

requirements therein.
6.

The Court shall retain jurisdiction over this matter for purposes of enforcing the

terms of this Consent Decree for the life of the Consent Decree, or as long thereafter as is necessary
for the Court to resolve any motion to enforce this Consent Decree.

II. LODGING AND APPROVAL OF DECREE
7.

Pursuant to Section 505(c)(3) of the CWA, 33 U.S. C. § 1365(c)(3), this Consent

Decree will be lodged with the Court and presented to the U.S. Attorney General and U.S.
Environmental Protection Agency for review and comment as required by law. Plaintiffs shall
cause to be served a copy of this Decree upon the Attorney General, the Administrator of the EPA,
and the Regional Administrator ofEPA Region 4. Once Plaintiffs receive notice ofthe dates upon
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w~ich

the EPA and the Attorney General have received the proposed Consent Decree, Plaintiffs

shall inform the Court of the dates of service and inform the Court whether the EPA or the Attorney
\

General objects or otherwise desires to intervene. As long as the Court is informe·d that neither
the EPA nor the Attorney General objects or otherwise seeks to intervene in this matter, this Decree
may be entered by the Court. No consent judgment shall be entered in an action in which the
United States is not a party prior to the forty-five (45) days following receipt of a copy of the
proposed consent judgment by the Attorney General and the Administrator.

33 U.S.C. §

1365(c)(3).
III. APPLICABILITY AND BINDING EFFECT
8.

This Consent Decree shall apply and be binding upon the Parties hereto, and their

successors, managers, owners, assigns, affiliates, agents, predecessors, officers, directors,
employees, members, and representatives. To the extent that federal law (including federal
principles of res judicata) allows, this Consent Decree shall be considered binding upon all persons
and entities who may hereafter file a citizen suit against the Taylor Defendants regarding claims
that are the subject of this Consent Decree. However, this Consent Decree shall not be construed
to limit the authority of the United States or the State of North Carolina to take whatever action it
deems necessary to enforce the laws of the United States or of the State of North Carolina.
IV. EFFECTIVE DATE
9.

The Effective Date of this Consent Decree shall be the date upon which the Court

enters this Decree or grants a motion to enter this Consent Decree, whichever occurs first, as
recorded on the Court's docket.
V. TERMS AND INTEGRATION
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10.

All terms of the Settlement Agreement, signed and dated by all parties as of March

23, 2018, are hereby incorporated into this Consent Decree as though fully set forth herein. The
Settlement and Release Agreement is attached hereto as "Exhibit B."
11.

No term of the Settlement Agreement or this Consent Decree shall be deemed or

construed as an admission ofliability by the Taylor Defendants in this matter.
12.

This Consent Decree constitutes the fmal and complete agreement and

understanding among the Parties with respect to the settlement embodied herein. This Consent
Decree supersedes all prior agreements and understandings, whether oral or written, concerning
the settlement embodied herein, except that the Settlement Agreement dated March 23, 2018 shall
remain effective between the Parties and this Consent Decree shall not interfere or conflict with
the Order of the Bankruptcy Court related to this matter.
VI. COSTS AND ATTORNEYS FEES
13.

Each Party shall bear their own costs and attorneys' fees in this matter. This

Consent Decree makes no fmdings of liability under the CWA or RCRA, and no costs or fees shall
be awarded to any party under the fee shifting provisions of those statutes.

VII. SIGNATURES
14.

Each undersigned representative of the Parties certifies that he or she is fully

authorized to enter into the terms and conditions ofthis Consent Decree and to execute and legally
bind the Party he or she represents to this document.
15.

This Consent Decree may be signed in counterparts and its validity shall not be

challenged on that basis.

VIII. FINAL JUDGMENT
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16.

Upon approval and entry of this Consent Decree by the Court, this Consent Decree

shall constitute a fmal judgment of the Court as to the claims alleged by Plaintiffs against the
Taylor Defendants.
17.

On the Effective Date of this Consent Decree, this matter shall be dismissed with

prejudice. The Court shall retain jurisdiction to ensure that the terms of this Consent Decree are
satisfied.
18.

The Court hereby finds that:
a. This Consent Decree has been negotiated in good faith and at arm's length;
b. This Consent Decree is fair, reasonable, and in the best interests of the Parties
and in the public interest;
c. This Consent decree is consistent with the goals of the Clean Water Act and the
Resource Conservation and Recovery Act.

This the li_ day of

Au

u.s±

3

, 2018.

[SIGNATURE PAGE FOLLOWS]
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AGREED TO AND ACCEPTED BY:

Waterkeeper Alliance, Inc.

Is/ Stanley B. Green

Donald E. Taylor, individually and d/b/a
Taylor Finishing

·p~J2EJI+,

By:

s·- ;;) .2..

-d-O ( g

Title: Counsel of Record for Plaintiffs
Date: 6/29/18

Date:

Neuse Riverkeeper Foundation, Inc.
n/k/a Sound Rivers, Inc.

Annie T. Taylor, individually and d/b/a
Taylor Finishing

Is/ Stanley B. Green
By:

Title: Counsel of Record for Plaintiffs
Date: 6/29/18

APPROVED AS TO FORM AND SUBSTANCE:

Is/ Stanley B. Green
Stanley B. Green
Strauch Green & Mistretta, P.C.
911 Paverstone Drive, Suite F
Raleigh, NC 27615
Phone:(704)564-9878
Fax: (336) 725-8867
Email: sgreen@sgandm.com

/s/ oavi d J Haj dt
David J. Haidt
Ayers & Haidt, PA
Post Office Box 1544
New Bern, NC 28563
Phone: (252) 638-2955
Fax: (252) 638-3293
Email: davidhaidt@embarqmaH.com

Attorney for Plaintiffs Waterlceeper
Foundation, Inc. and Sound Rivers, Inc.

Attorney for Defendants Donald Taylor and
Annie Taylor
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Exhibit A
SO ORDERED.
SIGNED .this 20 day of April, 2018.

ApLv~

01.

L;!JU/7~

Stephani W. Humrickhouse
United States Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NEW BERN DIVISION
Case No.:
15-02730-5-SWH
Chapter 11

In the Matter of:
DONALD E. TAYLOR,
ANNIE T. TAYLOR,
Debtors.

ORDER APPROVING COMPROMISE AND SETTLEMENT OF CLAIMS,
PLAN OBJECTIONS AND OBJECTIONS TO CLAIMS
UNDER BANKRUPTCY RULE 9019
THIS MATTER, coming on before the Bankruptcy Court upon the Motion of Debtor
seeking an Order approving the Settlement and Release Agreement with Waterkeeper
Alliance, Inc. and Sound Rivers, Inc., and it appearing that good cause exists,
IT IS THERFORE ORDERED, ADJUDGED AND DECREED that the Motion for
Order Approving Compromise and Settlement of Claims, Plan Objection and Objections to
Claims is hereby GRANTED pursuant to Bankruptcy Rule 9019 and the executed Settlement
and Release Agreement attached to the Motion is hereby APPROVED.

END OF DOCUMENT
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NEW BERN DIVISION
In the Matter of:
DONALD E. TAYLOR,
ANNIE T. TAYLOR,
Debtors.

Page 1 of

Exhibit B

Case No.:
15-02730-5-SWH
Chapter 11

MOTION FOR ORDER APPROVING COMPROMISE AND SETTLEMENT
OF CLAIMS, PLAN OBJECTION AND OBJECTIONS TO CLAIMS
NOW COME Donald E..Taylor and Annie T. Taylor (the "Debtors"), by and through
undersigned counsel, and hereby move the Court (the "Motion") pursuant to Rule 9019 of the
Federal Rules of Bankruptcy Procedure, for the entry of an Order approving the compromise and
settlement of all claims and controversies, including pending objections to claims filed in the abovecaptioned case, by and between the Debtors and Waterkeeper Alliance, Inc. and Sound Rivers, Inc.
In support thereof, the Debtors show unto the Coutt as follows:
1.

This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 151, 157, and

1334. This matter is a core proceeding pursuant to 28 U.S.C. § 157, and the court has jurisdiction
pursuantto 28 U.S.C. §§ 151, 157, and 1334. The court has the authority to hear this matter pursuant
to the General Order of Reference entered August 3, 1984, by the United States District Court for the
Eastern District of North Carolina.
2.

Venue is proper in this district pursuant to 28 U.S.C. § 1408.

3. ·

On or about May 14, 2015, the Debtors filed a voluntary petition under Chapter 11 of

the United States Bankruptcy Code. Prior to the filing of the petition, on July 27, 2012 Neuse
Riverkeeper Foundation, Inc. (now known as "Sound Rivers, Inc." and hereinafter referred to as
"Sound Rivers") and Waterkeeper Alliance, Inc. ("Waterkeeper Alliance") commenced a civil action
under the citizen suit provisions ofthe Federal Water Pollution Control Act, as amended, 33 U.S.C.

Case 4:12-cv-00154-D Document 168 Filed 08/13/18 Page 9 of 29

Case 15-02730-5-SWH

Doc 370 Filed 03/23/18 Entered 03/23/18 17:05:41
24

Page 2 of

§ 1365, and the Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C. § 6972(a)(l)(A),
(hereinafter the "Lawsuit") against the Debtors individually and d/b/a Taylor Finishing, Justin T.
McLawhorn, and Aaron McLawhorn for alleged violations of federal environmental laws.
Collectively, the Debtors, Waterkeeper Alliance and Sound Rivers shall be referred to as the
"Parties."
4.

Asserting claims and remedies set forth in the Lawsuit, Waterkeeper Alliance filed

three proofs of claim in the bankruptcy proceeding ("Proofs of Claim Nos. 17, 18 and 19") on
September 14,2015 and Sound Rivers filed two proofs of claim ("Proofs ofClaim Nos. 20 and 21)
on the same date. The Debtors filed objections (the "Claim Objections") to each of these claims on
\

October 8, 2015 and said Claim Objections are pending before the Court.
5.

The Debtors filed their Plan of Reorganization ("Plan") and Disclosure Statement on

July 6, 2016. Waterkeeper Alliance and Sound Rivers filed their objections (the "Plan Objection") to
the Plan and Disclosure Statement on August 19, 2016. The Plan and objections thereto, including
the Plan Objection, are currently pending before the Court.
6.

As a result of lengthy negotiations, the Parties reached a compromise (the

"Compromise") to settle all controversies and issues between and among the Parties relating to the
claims asserted in the Lawsuit and this bankruptcy proceeding, including the Plan Objection and
Claim Objections.
· 7.

To memorialize the Compromise, the Parties have drafted and executed a Settlement

and Release Agreement effective as of March 23,2018. A true and accurate copyofthe Settlement
and Release Agreement is attached hereto as Exhibit A and incorporated herein by reference.
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In considering the terms of the Compromise, the Parties have taken into consideration

existing factual and legal disputes, including the strengths and weaknesses of the Parties' positions,
the equities involved, the information available to the Parties and the costs and risks of litigation.
9.

The Debtors believe that the proposed Compromise and settlement is fair and

reasonable, and that approval of the terms set forth in the Settlement and Release Agreement is in the
best interest of the bankruptcy estate.
Wherefore, the Debtors pray to the Court as follows:
I.

For an Order from the Court granting the Compromise according to the terms as set

forth in the Settlement and Release Agreement; and
2.

For such other and further relief as the Court deems just and proper.

DATED: March 23,2018
AYERS & HAIDT, P.A.

Is/ David J. Haidt
By: David J. Haidt
N.C. State Bar No. 22092
Attorneys for the Debtors
Post Office Box 1544
New Bern, North Carolina 28563
(252) 638-2955 telephone
(252) 638-3293 facsimile
davidhaidt@embarqmail.com
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NEW BERN DIVISION
In the Matter of:
DONALD E. TAYLOR,
ANNIE T. TAYLOR,
Debtors.

Case No.:
15-02730-5-SWH
Chapter I I

NOTICE OF DEBTORS' MOTION FOR ORDER APPROVING COMPROMISE
AND SETTLEMENT OF CLAIMS, PLAN OBJECTION AND OBJECTIONS TO CLAIMS
NOTICE IS HEREBY GIVEN that the Debtors, by and through their undersigned counsel, have filed a
Motion for Order Approving Compromise and Settlement of Claims, Plan Objection and Objections to Claims,
arising from controversies between the Debtors and Waterkeeper Alliance, Inc. and Sound Rivers, Inc.
Your rights may be affected. You should read these papers carefully and discuss them with your
attorney, if you have one in this bankruptcy case. (If you do not have an attorney, you may wish to consult one.)
If you do not want the court to grant the relief sought in the motion, or if you want the court to consider
your views on the motion, then on or before Aprill3, 2018 unless otherwise ordered, you or your attorney
must file with the court, pursuant to Local Rule 9013-1 and 9014-1, a written response, an answer explaining
your position, and a request for hearing at: Clerk, United States ~ankruptcy Court, Post Office Box 791,
Raleigh, NC 27602.
If you mail your response to the court for filing, you must mail it early enough so the court will
receive it on or before the date stated above. You must also mail a copy to the undersigned as well as the
additional parties shown on the attached Certificate of Service.
If a response and a request for hearing is filed in writing on or before the date set above, a hearing will
be conducted on the motion at a date, time and place to be later set and all parties will be notified accordingly.
If you or your attorney do not take these steps, the court may decide that you do not oppose the relief
sought in the motion and may enter an order granting that relief.
·
DATE OF NOTICE: March 23,2018
AYERS & HAIDT, P .A.

Is/ David J. Haidt
By: David J. Haidt
N.C. State Bar No. 22092
Attorneys for the Debtors
Post Office Box 1544
New Bern, North Carolina 28563
(252) 638-2955 telephone
(252) 638-3293 facsimile
davidhaidt@embarqmail.com
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CERTIFICATE OF SERVICE
I, David J. Haidt, Post Office Drawer 1544, New Bern, North Carolina 28563, certifY:
That I am, and at all times hereinafter mentioned was, more than eighteen (18) years of age;
That on the 23n1 day of March, 20 I 8, a member of my office staff served copies of the foregoing
Motion and Notice of Motion on the parties listed by electronic service and/or regular mail, postage prepaid.
I certifY under penalty of perjury that the foregoing is true and correct.

EXECUTED ON: March 23,2018
BY:

Is/ David J. Haidt

DAVID J. HAIDT
N.C. State Bar No. 22092
TO:
Bankruptcy Administrator (VIA CM/ECF)
Stanley B. Green, Esq. (VIA CM/ECF)
Attorney for Waterkeeper Alliance, Inc. and Sound Rivers, Inc.
See attached Exhibit "A"
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SETTLEMENT AND RELEASE AGREEMENT
WHEREAS, on July 27, 2012, Neuse Rivet·keeper Foundation, Inc. (currently known as
"Smfnd Rivers,. !ric."} and Watet-keepe~ Alliance, Inc. (collectively, "~laintifls"), commenced a
eivil action under the citizen suit pt·ovisions of the Fedel'al Water Pollution Control Act, as

amended, 33 lJ.S.C. § 13.65, and the Resource Conservation and Recovery Act (''RCRA"), 42
U.S.C. § 6972(a)(l )(A), (hereh1after· "Civil Case") against Mt·. Donald Taylm• and Ms. Annie

Taylor ("Taylor Defendants") individually and d/b/a Taylor Finishing (formerly known as
McLawhom Livestock Farn1 (Banks)), McLawhbt'il Livestock Fatm, Inc. (also known as
McLawhorn Livestock Farms (Banks)), Mr. Justin T. McLawhorn, and· Mr·. Aaron McLawhtwn
(collectively ''McLa,vhorn Defendantsv) for alleged violations of federal

envir~mmentallaws.

Plaintiffs filed their Amended Complaint on Apl'il25, 2013;

WHEREAS, Plaintiffs' Civil. Case alleges,

int~r

alia, that the r.x:_aylor Defendants, Taylor

Finishihg (hereinafter "Facility"), McLawhom Livestock

Fru·m~

lrtc; 1 and the McLawhom

Defendants (collectively "Defei1dants") caused the release of polltltants, inCluding nitrogen,

phosphorus and bacteria, onto the lands and into waters surrounding the Facility, which is located
in the coastal plain of North Carolina w{thin the Neuse Rive!' Basin. Plaintiff.c; futther alleged that
Oetendants have caused, and/or continue to cause, illegal discharges of pollutants without a permit,
illegu Iopen dmnpiilg of swine waste, and/or illegaltreatment, st01~nge, altd disposal of swine waste,
cr·eating an irnminertt and substantial endangerment to human health and the environment in

violiitio11 of the CWA and/or· RCRA;

WHEREAS, Plaintiffs' Complaint seeks (I) a decla!'atory judgment, injunctive relief;. the
imposition of civil penalties, and the aWat·d of costs, including·attorneys' and expert witness' fees
fi·om the Taylpr· Defendants for· aJleged repeatc;d violatiQn of the C\VA through ·Continuously
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.discharges of pollutants into the waters ofthe United States fi·orn the Facility without a National
Pollution Dischat·ge Elimination System ("NPDES") pel'm it) 33 U.S.C. §§ 131 I(a), 1342,
1362(14); (2) a declaratory judgmet1t, injunctive. reliei: the iniposition of Civil penalties, and the
award of costs, including attomeys) and expett witrtess; fees, from the Taylor Defendants fm·

alleged repeated violations ofthe prohibition in RCRA, Section 4005(a), 42 U:S.C. § 6945(a),
agaihst the: open duti1pirig of solid waste in the foni1 of swjrie waste; and (3) a declaratory

judgment, injunctive reliet: the imposition of civil penalties, and the award of costs, including
attorneys' fees and expert witness' lees, !Tom the McLawhorn Defendants and Taylor Defendants

for alleged contributions to the past: and present treatment, storage, and cjisposal ofsolid waste that
may pt·esent an imminent and substantial endangerment to the heal(h and/or environment in

violation of7002(a)(l)(B) ofRCRA 42 U.S.C. § 6972(a)(I)(B);
WHEREAS, Defendants have genet·ally deilied the allegations set forth the' Complaint and
deuy that they are lhib le for violatioits of the CW A and RCRA;
WHEREAS, on May 14, :2015, the Taylor Defendants filed a voluntary petition for relief

1,111der Chapter II of the United .States Bankruptcy Code and ctmently operate as debtors-inpossession, Bankruptcy Court for the Eastern District of North Carolina - Case No. I 5-02730-5~
SWH, ('1Bankmptcy Prqceeding''). On June3, 2Ql5, District Court Judge Dever entered an Order
staying all proceedings in the Lawsuit pmsuarit tp II U.S.C. § 362 as it t•eceived Debtors' filing
oil May 18, 2015. On October 25, 2017, the Taylot· Defendants and Plaintiffs (hereafter the

"Parties'') announced to the Bankruptcy Cotut that they had J"each a settle.rnent;jh principle upon
terms read into the record before the Bankruptcy Court. The Taylor Defendants and Plaintiffs
.agreed that their settlement wiil be subject to approval of the Bankruptcy Coul't and incorporated
in the Reorganization Plan tor the purpose of effectuating a global resolution and settlement of

2
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the Civil Case and all cJaims and controversies assertect by the Plaintiff.<; against the Taylor
Defendants or existing between the Parties in the Bat1kruptcy Proceeding and in District Court;
WHEREAS, the Pa1ties.agree, without flMl adjudication of the issues of Hict or law, that
settlement of this matter is fair, reasonable and in the pub lie interest, and stipulate that in order to
resolve the claims set forth in Plaintiff's Amended Complaint, this Settlement Agreement is in the

best interests of the Parties thereto;
WHEREAS, settlement of these claims does riot constitute an admission of liability by
Defendants, nor does settlement constitute an acknowledgement by Defendants that the Facility
posed or poses a threat to human health or the environment. Putther, settlement of these claims

does n.ot constitute an admission by Pluintiffs that the Facility is in compliance with the CWA or
RCRA, nor does it constitute an acknowledgement by Plaintiffs that the Facility does not pose a

th1·eat to human he!tlth ot· theenvil'pnment; and
WHEREAS, PlaintifiS and Taylor DeH~ildants agree that it is in the interest of the public,

the Parties, and judicial ecoriomy to resolve the claims in this lawsuit without ful'ther litigation.
NOW, THEREFORE, the Parties hereby agree.as follows:

I.
I.

APPLlCA TION AND SCOPE

Binding Nature: The provisions of this Settlement Agreement shall apply t6, and be

binding upon, the Parties, as well as their officet·s, directot·s, employees, successors, attd
assi~ns.

2.

Effective· Date: This Settlement Agreement, and all ofthe provisions herein, shall become
effective, llindh)g and entbrceable upon the Bankruptcy Court'.s entry of an Order
approving its terms in accordance with 33 U.S.C.

II.

~

136S(c)(3).

DE.FINITIONS

(

3
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following definitions shall apply to this SettlementAgreement:
"Sludge" means solid, semi-solid, liquid or slurt·y i·esidue generated during the

tt·catment oi· storage of animal waste.
b.

"Design Volume" means the design minimum tt·eatment volume as described in
U.S. Department of' Agriculture North Car9li11a Practice Standard 359.

c.

"Offsite" means land application areas located outside ofthe FaCility boundaries
reOected on Exhibit I.

d.

'\Lagoon" means a confined body of water to hold animal byproducts including

bodily waste n·om animals or a mixtttre ofwaste with feed, bedding, litter or other
agricultural matel'ials.

e.

"Lagoon I'' means the sm.allest lagoon lpcated on the western side of the
confinement barns.

f.

"Lagoon 2" means the lagoon located on tl1e northeastet'n side of the confinement

batns.

g.

"Lagoon .3" means the lagoon locate.d on the: southeastern side ofthe confinement

barns.
h.

''FacilitY's Permit" meat1s

Permi~AWS

520002 issued .to the Taylor Oetendan~ by

the North Carolina Department ofErtviroilmei1tal Quality, irtcludihg their Certified
Anhnul Waste Management Plart, and subs·eqtient permits goverr1h1g the operation
of

th~

animal waste management system of the Taylor Defendants by any

penn itting agency.
i.

"Reot·ganization Plan" means the Plan of Reorganization filed by the Taylor
Defendants in the U.S. Bankruptcy Cout't for the Eastern Distrkt ofNorlh Carolina,

4
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New Bem Division, Case No. 15-02730·5-SWH [Doc. No. 223] (July 6, 201 6) and

modi lkatiorts thereto.
j;

"Plaintiff.-;" shall mean the Plaintiff oi'ganlzations, parent corporations and
subsidiaries, together with their respective officers, members, agents, employees;
predecessors, successors and assigns.

III.
4.

A~nt~al

SETTLEMENT TERMS

Facility Lagoon In$pection andSul'vcy: As requh'ed by the termsofihe Facility

Pem1it, the Taylor Defendants shall conduct periodic inspections (at least on an annual
basis) of sludge levels and complete a sludge survey to evaluate sludge levels in-relation to
lagoon design volume. The Taylor Defendants shall create ~:~nd retain complete records of
all sludge inspections and surveys.
5.

Lagoon Sludge Removnl: The Taylot' Defendants shallt·emove sludge fi·om the Facility

Lagoons as necessary to ensure that sludge levels do t\cit exceed SO% of the design volume
tbr the respective lagoon, Additionally; the Taylor Defendants shall remove sludge fl·om
Taylor Finishing Lagoon I within eighteen ( 18) months after the effective da:te of this

SettlemerH Agr·eement, itt a rnanner pt·eviously approved by tlte State ofNorth Carolina.
Sludge shall be removed .all Facility Lagoon~ as necessat·y to ensure that sludge levels do
not e,xceed 50% of the design volume fot· the respective lagqon based on the results of the

annual sludge surveys,
6.

Land Application of Sludge: The Taylor Defendants shall ensure that all sludge removed
fi·om Facility Lagoons' is taken off site for land application, applied at agronomic rates and
. in accordance with the terms of the Facility's permit.
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Offsite Laud Application Areas: The Taylor Deftmdants shall continue to use offsite land
application

~reas

tor management of swine waste to the same extent,

Ol'

greater than, than

they have during the course of the Bankruptcy Pmceeding, and shall colldi.tct all laiid

application in accordance \vith the terms of the Facility pcrt11it.
8.

Compliance with Permit: The Taylor Defendants shall operate the Facility in· accordance

with the terms ofthe Facility's permit.
9.

Facility Reorganization Plan: The Taylot' Defendants will modify their Bankruptcy
Reorganizatiot1 Plan to t·e·move any language that is intended,

Ol'

could be intet:preted, to

relieve the Taylor Defendants of liability for flltm·e violations (meaning post-petition

violations) of state or tederal eitvironmeittallaws Additionally, the Taylot· Defendants will
recognize this Settlement Agreement as part of their Reorganization Plan and shall comply
with the tenns of, the Reorganization. Plan and this Settlement Agreement. The Taylor
Dettmdants are r·eleased from liability to Plaintiffs for violations of federal law only to the

extent provided by Sectioh VII ofthis Settlement Agreement.
I0.

Public Statements: The Parties agree to issue a joint press release upon the approval of
this Settlement Agreement by the Bankruptcy Court, provided the language ·is mutual!)'
agreeable to the Parties, The Parties agree that future public statements by all Parties
1·egarding this settlement, dil'ectJy or tlwough a third party including. but not limited to, the
NC Farm Families organization, will be consistent with the spirit and intent of the
Settlement Agreement ai1d the joint press r'elease.

IL

Withdrawal of Appeal on Expert Discovery Order: Within ten (10) days after the

approval of thi.s Settlement Agreement, Plaintiffs will withdraw their appeal of the

6
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Bankruptcy Court's September 12, 2017 Order regarding expert discovery [Bankruptcy
Proceeding.- Docket #330].
12.

Sampling Testing and Aeriall,hotography: Plaintiffs agree that they will not take watct·

samples from: (!}any stream, ditch, 01· other body of water that is adjatent to the Facility,
including a prohibltiotl on taking samples from the Ben. Banks Road bl'idge, ot• (2) fi·om
any stt·eam, ditch, or othe1· body of water that is adjacent to and adjoining the Weyerhauser

property and the Facility, for a three-year period beginning on the apptoval date of this
Settlement Agreement. Plaintiffs thrther agree they will hot engage in soif testing on any
-lartd or soil that is: adjacent to the Facility or on the Weyerhauser property adjacent to the
Facility, nor will Plaintit'ts engage in low altitude photography related to the Facility tbr
the same three-year period beginning on the effective-date of this Settlement Agreement.

This-Paragraph 12 shall not apply should the Debtors sell the Facility-to a third-party.
13.

Attorney Fees, Expert Fees and Other Costs: Plaintiffs and Defendants

agree that all

Parties to this Settlemertt Agreement will bear· their own attorney fees, expett fees or any
othe•· costs o1· expenses directly or indil'ectly

asso~iated

with the CivH Case and the

Bankruptcy Proceeding, and that no Party will seek to recover their fees, expenses and/or
costs associated with the Civil Case and Bankruptcy Proceeding fi·om any other Party.
14.

Enforcement OfScttleittent Agreement: No automatic stay ordiscltarge injunction in the
Bankruptcy Proceeding shall prevent the filirig of motions to enforce this Settlement
Agreement. The Pa1ties may seek enforcement ofthe terms .of this Settlement Agreement

in Bankruptcy Court.
IV.

NOTIFICATIONS

7
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All notifications, submittals, 1·eports, and other Information required by this Settlement
Agreement shaH be directed to the individuals at· the addresses specined below, unless
those individuals or their successors give notice of a change to the other parties in writing.

As to Waterkeepe-rAIIiance:
Dnniel Estrin
1.80 Maiden Lane
Suite 603

New York, NY 10038
Will Hendrick
976 Martin Luther King, Ji'., Blvd., Suite P
Chapel Hill, NC 27517
As to Sound Rivers
Heather Deck
l08 Gladden Street
Washington, NC 27889
As to the Taylor Defendants:
David J; Haidt
.307 MetcalfStreet
New Bern, NC 28563

V.
16.

CONTINUING JURISDJCTlON

Continuing Jurisdiction: NotvVithstanding the dismissal of the Civil Case, the Bankruptcy
Court shall retain jurisdiction to re$olve any disputes arising under the SettlenJent
Agreement and toi' issuing such nu·thet· orders

OJ'

directions as may be necessary or

appropi'iate to construe, implement, modify, or enforce the terms of this Settlement
Agt·eement.

Vl.

EFFECT OJ,? SETTLEMENT, CONSENT DECREE AND RELEASE

8
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Plaintiffs.' Release of Claims: Unless otherwise t'eserved in this Settlement Agreement,
the Parties agree that this Settlement Agt·eement resolves all claims in the Civil Case, as
well as all claims and actions against the Taylot· Defelldants in the Bankruptcy Pt·oceeding.
The Parties agree that 1,1pon entry of this Settlement Agreement, Plaintiffs release and
covenant not lo sue Defendants, their f.1mlly members, their parent corporations,
subsidiaries, predecessors, or successot·s and their respective attorneys, agents, directors,
officers, and employees with respect to ar1y and all contentions, claims, causes of action,
suits, or demands of any kind whatsoever, including attorney tees,. expeti costs, or othet·
litigation expenses, whether in law ot· equity, known or unknown, that Plaintiffs brought,
or could have brought prior to the etTect.ive date of this Settlement Agreement, whether
related to the Taylor Defendants, or Plaintiff.<;' investigation and litigation of f~e matters .
raised in the Civil Case and/or the Bankruptcy Proceeding.

18.

.Defendants.~

Release of Claims: Unless otherwise reset·ved in this Settlement Agreement,

the Parties agree that this Settlement Agreement resolves all claims in the Civil Case, as
well as all of all claims and actions against Plaintiff.<; in the Bankruptcy Proceeding,
including all motions against Plaintiffs, including but not limited to the Motion for
Sanctions for violation of II U.S.C. § 362. The Parties agree that upon Bankruptcy Court
approval of this Settlement Agi·eemenl, the Taylor Defendants and their dit·ectors; officers
and employees release and covenant not to sue Plaintiffs, theit• parent ·corporations,
subsidiaries; predecessors, ot· successors and their respective attorneys, agents; directors,
officers, and emplqyees with

n~srect

to any and all contentions, claims, causes of action,

suits, ot demands of any kind whatsoeve1', including.attot'l1ey fees, expert costs, or other
litigation expenses, whether in law o1· equity, known or unknown 1 that Def~ndantsbrought,

9
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or could have brought, prior to the effective date of this Settlement Agreement, relating to
the Facilit)', Plaintiffs' investigation and litigation in this matter, Plaintiffs' Amended
Complaint, and/or the Ballki'Uptcy Proceeding.

19.

Claims t'or Continuing Violations of Environmental Laws at Facility: Plaintiffs agree
that they will not tile any new citizen suit against the Taylor Defendants relating to the

Facility for three years after the effective date of this Settleinent Agt·eement. After the
expiratiOil ofthat three-year period, the Bankruptcy Coul't will serve as a gatekeeper for an

additional tour-year period to review any new citizen s~tit against the Taylor Defenpants
that Plaintiffs intend to _tile t•egarding the Facility; During this four-yeat· period, Plaintiffs
therefore acknowledge and agree that in addition to required statutory notifications to
appropriate federal and state agencies, Plaintiffs shall also be required to notif)l the

Bankruptcy Court which may take any and all action that it is authorized to take tmde:r
governing laws, including Section I05 of the Bankruptcy Code, I I U.S.C. § I05, in a

manner to be established by the Bankntptcy Court.
20.

Voluntary Dismissal: Based upon the representations and commitments herein and upon

45 days prior notice to the Attorney General.ofthe United States and the Adminjstrator of
the EPA plu'suailt to 33 U.S.C. 1365(c)(3), Plaintiffs' Ch>il Case shall be DISMlSSED
WITH PREJUDICE put·suant to entry ofa Consent Decree by Judge Dever in District

Court which shall attach this Settlement and Release Agreement

and Plaintitf."l shaJI

withdraw their monetary claims. in the Bankruptcy Proceeding together with pending

objections to the Taylor Defendants' Reorganization Plan. The Bankruptcy Court approves
the filing of the Consent Decree in the District Court and also approves a Rule 41 (a)

10
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'

Stipulation of Dismissal with respect to reniaining pat'tks remaining in the District Court
Action and such tllings (and those related to them) shall not be subJect to II U.S.C. § 362.
21.

No Waiver of Rights: By enterit1g into this Settlement Agreement, Plaintiffs do not waive
any right they have to bring suit against Defendants three yem·s aftet• the effective date of
this Settlement Agreement, subject to the requirements ofPamgraph I 9 herein. Further, by

entering into this Settlement Agreement, Defendants do not waive any claim or detenses
they may have .in any actiot1 brought by the Plaintiffs three years after the effective date of

this Settiement Agreement. Plaintiffs and Taylor Defendants agree that, other than issues
related to implementation of this Settlement Agreement reserved for the Bankruptcy Court
het·ein, any new suit shall be bmught in a separate action ii1 Distt'ict Cou.rt and not pursuant
to this Settleinent Agreement.
VII.
22.

MODlFlCATION

Entire Agreement: This Settlement Agreement constitutes the entire agreement of
Plaintiffs and Defendants J·egat·ding the matters currently pending in the Civil Case and
Bankruptcy Proceeding. Neither prior drafts of the Settlement Agreement nor any other
prior statements, agreements or understandings, otal or written, shall be used in any action
involving the interpretation or enforcement of this Settlement Agreement.

23.

MOdifications: This Settle!l'lerH Agreen1ent shall not be modified except by express
written agreement of all Pnities. Any modification agi·ced to by all Parties shall not be
~ffective m:

enforceable in the absence of a Bankruptcy Court- ordet·

appt~oviitg

the

modification.
VIII. DISPUTE RESOLUTION

II
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Dispute Resolution: Plaintiffs and Defendants agree to provide opposing counsel for all

Parties written notice of any dispute related to compliance with this Settlement Agreement
at least thirty days prior to filing any request fo1· relief with the Bankruptcy Court. Dlil·ing
that thirty-day time period, and prior to seeking rel)ef from any Bankruptcy Court,
Plaintitls and Defendant:> agree to attempt to resolve·any disputes regarding this Settlement

Agreement that may arise by agreement. This period may be extended by written
agreement of the Pal'ties. Nothing in this paragraph is intended to preclude the parties, or
their representatives, fi·om engaging ii1 infonnal communic.ations to attempt to resolve any
potential disputes. Any petition to the Bankruptcy Court seeking resolution of a, dispute
after the thirty-day informal dispute resolution process shall qe initiated by filing a motiOil
asking the Bankruptcy Court to resolve the dispute that ( 1) describes the nature ot: and
basis f,>l', the dispute, (2) sets Joiih the steps taken to resolve it informally and the resu Its,
(3) proposes aresolution, and (4) states that the party filing:the motion has made· a diligent,
good faith effoti to resolve the dispute informally. Within fifteen days after receipt of the
111otion, the other parties to the dispute s.hall file their response, which may include an
alternative for resolution and/or a counte1· motion for enforcement of the Settlement
Agreeinent. The BankruptCy Court's ruling on the dispute shall be binding, tina.! and nonappealable reg11rding the matter submitted
IX.
25.

f(>l'

resolution.

BREACH

Remedy for Breach: Plaintiff.<> and Defendants agree that any party may file a motion to

enfot·ce the Settlement Agreement andior any related court order in .Bankruptcy Court. The
remed)• tot· breach of this Settlement Agrceme11t shl)ll be an order enforcing the terms of
the Settlement Agreement. However, remedies for failure to comply with a court order

12
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directing compliance with the Settlement Agreement are detennined by the discretion of
i

the COUI't.
X.
26.

SEVERABILITY

Severability and Court Acceptance: Wherever possible, each provision ofthis Settlement

Agt·eement shall be interpreted in such a manner as to be effective and valid. Ifsubsequent
to approval by the !3ankntptcy Cmu't any provision of this Settlement Agreement is
detet·mined to by prohibited by or invalid under applicable law, such provision shall be
ineffective to the extent of such prohibition or invalidity, without invalidating the
remaindei· of such.pmvlsion or at1y the t·emaining provisions this Settlemetlt Agreement.
XI. ASSIGNABILITY

27.

The obligations of the Defendant Taylors under Part !.II, Paragraphs 4,5,6,7, and 8 of this
Settlement Agreement shall be binding upon future ownet's of the Facility. Otherwise, this
Settlement Agreement shall not be assignable to any third pat·ty that operates or owns the
Facility withatlt the express prior written consent of all Parties.
Xll. SIGNATORIES

28.

Each undet·signed represetitative of the Plaintiffs and Defendants cel·tifies that he OJ' she is
fully authorized to enter into, and execute the terms and conditions of this Settlement
Agreement, and to legally bind such respective P<llty to this Settlement Agreement. The
terms ofthis Settlement Agreement apply to, are binding upon, and inure to the benefit of
Plaintiffs and Defendants, as well as their successors, assigns, and designees.

[REMAINOER OF PAGE lN1'ENTIONAUS LHF1' BLANK; SIGNA7'UUE PA<JF:S FOUOW]
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IN WITNESS WHEREOF, each of the u11dersigned has executed this Agreement as of
the date indicated below.

FOR THE PLAINTIF.FS:

Waterkeeper Alliance, Inc.

By: Daniel E. Estrin
1'itlc: General Counsel & Advocacy Director

Date: March 23,2018
Neuse n.iverkeepct· Foundation, Inc.
n/kla Sound Rivers, Inc.

By:
Title:
Date:
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JN WITNESS WHEREOF, each ofthe undersigned has executed this Agreement as of
the date indicated below.

FOR THE PLAINTIFFS:

Watcrkecper Alliance, Inc.

By:
Title:
Date:

Neuse Riverkceper Foundation, Inc.
n/1{/a Sound Rivers, Inc.
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FOR THE TAYLOR DEFENDANTS:

Donald E. Taylor, individually and d/b/a
Taylor Finishing

Annie T. Taylor, individually and d/b/a
Taylor Finishing

[END OF DOCUMENT]
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