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183
THE COURT: YES, SIR, I UNDERSTAND.
MR. BACON: ALL RIGHT. THANK YOU, YOUR HONOR.
THE COURT: DO YOU HAVE ANY MORE QUESTIONS OF
THIS WITNESS AT THIS TIME?
MS. BURRELL: YES, I DO, YOUR HONOR.

REDIRECT EXAMINATION

BY MS. BURRELL:

Q. MS. DUNGAN, EARLIER MR. BACON ASKED YOU ABOUT
INSTANCES WHERE THERE WAS THE NOTATION "LATERAL™ WRITTEN
ON A BID SHEET. DO YOU REMEMBER THAT?

A. I DO.

Q. ARE THERE INSTANCES WHERE THE BID SHEET INDICATED
THAT THE POSITION FOR AN INDIVIDUAL WOULD BE A LATERAL AND

THAT PERSON WAS INCLUDED AS A WINNER IN DR. BAKER'S DATA

BASE?
A. I BELIEVE THAT'S TRUE, YES.
Q. WERE THERE INSTANCES WHERE THE BID SHEET INDICATED

THAT A POSITION WOULD BE A LATERAL FOR AN INDIVIDUAL, BUT

THAT PERSON WAS NOT INDICATED AS A WINNER IN DR. BAKER'S

DATA BASE?
A. I BELIEVE THAT'S TRUE AS WELL.
Q. DID YOU NOTE THOSE INSTANCES WHERE IT INDICATED THAT

THERE WAS A LATERAL IN PART TO KEEP TRACK OF THOSE
INSTANCES?

A. YES.

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834
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Q. YOU MENTIONED EARLIER IN YOUR TESTIMONY THAT YOU

SUPERVISED PARALEGALS IN PERFORMING THIS ANALYSIS, IS THAT

CORRECT?
A. THAT'S CORRECT.
Q. AND YOU ALSO DESCRIBED EARLIER FOR THE COURT THE

METHODOLOGY THAT YOU FOLLOWED IN TERMS OF HOW YOU ANALYZED

THE DATA?
A. THAT'S CORRECT.
Q. DID YOU DISCUSS WITH THE PARALEGALS A SET OF

PROTOCOLS THAT YOU WOULD FOLLOW IN TERMS OF GOING THROUGH
THE DATA?

A. YES, WE DID INITIALLY, AND THEN OVER THE WEEKS THAT
IT TOOK TO DO THIS WE WOULD MEET WHENEVER QUESTIONS CAME
UP. I WOULD TALK TO THEM WHENEVER QUESTIONS CAME UP.

Q. NOW, EARLIER WE TALKED ABOUT EXAMPLES OF
DISCREPANCIES THAT YOU FOUND IN THE ANALYSIS. WERE THOSE

THE ONLY DISCREPANCIES THAT YOU FOUND?

A. NO, THOSE WERE JUST EXAMPLES.
Q. AND DID YOU FIND MANY MORE DISCREPANCIES?
A. THERE WERE A NUMBER OF THEM, YES.

MS. BURRELL: PASS THE WITNESS.

MR. BACON: I'LL RESERVE ANY QUESTIONS FOR WHEN
WE RESUME.

THE COURT: YOU'RE EXCUSED TEMPORARILY.

WHO DO YOU HAVE NEXT?

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834
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MR. GARRIGAN: KELVIN POPE.

THE COURT: COME AROUND, MR. POPE.

KELVIN POPE, PLAINTIFF WITNESS, SWORN

DIRECT EXAMINATION

BY MR. GARRIGAN:

Q.
A
Q.
A

Q.

WOULD YOU PLEASE TELL US YOUR NAME?
KELVIN POPE.

MR. POPE, WHERE DO YOU WORK?

LUFKIN INDUSTRIES, TRAILER DIVISION.

ALL RIGHT. BEFORE I ASK YOU SOME QUESTIONS ABOUT

185

YOUR WORK AND HOW YOU GOT YOUR JOB, TELL ME A LITTLE BIT

ABOUT YOURSELF. HOW OLD A MAN ARE YOU?

> o > O >» O > o »

THIRTY-THREE.

WHERE DO YOU LIVE?

LUFKIN, TEXAS.

WHO DO YOU LIVE WITH?

MY WIFE AND KIDS.

WHAT'S YOUR EDUCATIONAL BACKGROUND?

I'VE GOT ONE YEAR OF COLLEGE, THIRTY-TWO HOURS.
ALL RIGHT. AND DID YOU FINISH HIGH SCHOOL ALSO?
YES.

THE COURT: ISN'T THAT A PREREQUISITE FOR ENT

TO COLLEGE, EXCEPT IN RARE CASES?

RY

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834




04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

23

23

24

24

24

24

24

24

24

24

24

24

24

24

24

24

24

24

24

25

25

25

25

25

25

Case 9:97-cv-00063-HC  Document 387  Filed 12/16/2003 Page 184 of 217

PM ]
PM 2

PM

A~ W

PM
PM §
PM
PM

PM

O & N O

PM

PM 10
PM 17
PM 12
PM 13
PM 14
PM 15
PM 16
PM 17
PM 18
PM 19
PM 20
PM 271
PM 22
PM 23
PM 24
PM 25

TRANSCRIPT OF PROCEEDINGS

186

MR. GARRIGAN: I THINK SO. T JUST WANTED TO
MAKE SURE EVERYBODY KNEW HE MET THAT REQUIREMENT.

THE COURT: ALL RIGHT.
BY MR. GARRIGAN:
WHEN DID YOU START WORKING AT LUFKIN INDUSTRIES?
JULY 21ST.
OF THIS YEAR?

OF 2003, YES.

L > L > P

THANK YOU. NOwW, HOW DID YOU GO ABOUT GETTING YOUR
JOB AT LUFKIN INDUSTRIES?

A. THE TWC CALLED ME.

Q. OKAY. BEFORE TwWC CALLED YOU, DID YOU FILL OUT AN

APPLICATION OR REGISTER THERE?

A. I REGISTERED IN JACKSONVILLE AT TWC.

Q. ALL RIGHT. AND AFTER THAT YOU RECEIVED A CALL?

A. YES.

Q. DO YOU KNOW WHICH TWC OFFICE CALLED YOU?

A. THE ONE IN LUFKIN, TEXAS.

Q. AND WHAT DID THEY TELL YOU WHEN THEY CALLED YOU?

A. THEY TOLD ME THEY HAD POSITIONS OPEN FOR HELPERS AND
WELDERS.

Q. WHO HAD POSITIONS OPEN?

A, LUFKIN INDUSTRIES.

Q. AND HOW DID YOU RESPOND TO THAT INFORMATION?

A. SHE ASKED ME WAS I INTERESTED, AND AT THE TIME I WAS

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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LOOKING FOR A JOB, AND I TOLD HER, YES, I WAS.

Q
A
Q.
A
Q

FIRST

A.

ALL RIGHT. WHAT WAS THE NEXT STEP?

THE NEXT DAY I WENT DOWN FOR AN INTERVIEW.

AND WHO DID YOU INTERVIEW WITH?

MR. VIRON BARBAY.

WHEN YOU SHOWED UP FOR THE INTERVIEW, WHAT WAS THE
THING YOU DID?

WENT TO THE FRONT DESK AND GOT AN APPLICATION AND

FILLED IT OUT.

> o »

BY MR.

> o » o » O » O » O

IS THAT A LUFKIN INDUSTRIES APPLICATION?
YES.
THEN WHAT WAS THE NEXT STEP?

I WAITED.

(LAUGHTER)

GARRIGAN:

HOW LONG DID YOU WAIT?
APPROXIMATELY AN HOUR AND A HALF.
AND WHAT WERE YOU WAITING FOR?

I WAS WAITING TO BE INTERVIEWED.

BY MR. BARBAY?

YES.
AND DID YOU EVENTUALLY INTERVIEW WITH MR. BARBAY?
YES.

HOW LONG DID THAT INTERVIEW LAST?

APPROXIMATELY TEN MINUTES.

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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Q. OKAY. BEFORE I

188

GET TO THAT, LET ME ASK ABOUT THE

APPLICATION YOU FILLED OUT. DID YOU WRITE DOWN WHAT KIND

OF JOBS YOU WERE INTERESTED IN?

A. YES.

Q WHAT DID YOU WRITE DOWN?

A, FORKLIFT OPERATOR AND MACHINIST HELPER.
Q HOW DID YOU KNOW --

THE COURT:

FORKLIFT?

THE WITNESS:

THE COURT:

THE WITNESS:

TEXAS.
THE COURT:

BESIDES FORKLIFT?

THE WITNESS:

THE COURT:

THE WITNESS:

THE COURT:

THE WITNESS:

THE COURT:

THE WITNESS:

THE COURT:

THE WITNESS!:

THE COURT:

HAD YOU HAD EXPERIENCE OPERATING A

YES, SIR.
WHEREABOQUTS?

WESTCRAFT MANUFACTURING IN ALEDO,

AND WHAT WAS THE OTHER POSITION

MACHINIST.
MACHINIST?
YES, SIR.
YOU HAD HAD EXPERIENCE IN THAT?
YES, SIR.
WHAT TYPE?
AN ENGINE LATHE.
WHEREABOUTS?
WESTCRAFT.

WHAT DOES WESTCRAFT BUILD?

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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THE WITNESS: HYDRAULIC CYLINDERS.

THE COURT: FOR WHAT?

THE WITNESS: FORKLIFTS, TRACTORS, DUMPTRUCKS.

THE COURT: SuUV'Ss?

THE WITNESS: OH, NO. NO. NO.

(LAUGHTER)

THE COURT: ALL RIGHT. GO AHEAD.
BY MR. GARRIGAN:
Q. ALL RIGHT. NOwW, HOwW DID YOU KNOW TO PUT DOWN
MACHINIST HELPER AND FORKLIFT OPERATOR ON YOUR
APPLICATION?
A. BECAUSE ON THE FRONT OF THE APPLICATION IT HAD A
BROCHURE ADVERTISING DIFFERENT POSITIONS THERE AT THE
TRAILER DIVISION.
Q. OKAY. AND OUT OF ALL THE POSITIONS DESCRIBED, WHY
DID YOU PUT DOWN MACHINIST HELPER AND FORKLIFT OPERATOR?
A. BECAUSE I ENJOY DOING THAT MORE.
Q. ALL RIGHT. DID YOU -- WHEN YOU FILLED OUT YOUR

APPLICATION, DID YOU ALSO INDICATE YOUR EXPERIENCE AS A

WELDER?

A. YES.

Q. HOW MUCH WELDING EXPERIENCE DID YOU PUT IN THE
APPLICATION?

A. SEVEN YEARS.

Q. ALL RIGHT. AND THEN YOU SAT DOWN AND WAITED FOR AN

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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HOUR AND A HALF AND YOUR INTERVIEW STARTED?
A. YES.
Q. TELL US WHAT HAPPENED IN THE INTERVIEW.
A. I WENT IN AND I INTRODUCED MYSELF, WE INTRODUCED
OURSELVES, AND WE TALKED.

VIRON LOOKED AT MY APPLICATION AND SAID "WE
WEREN'T HIRING FOR MACHINIST HELPER AND FORKLIFT
OPERATOR," AND I TOLD HIM THAT I HAD SEVEN YEARS OF
WELDING EXPERIENCE.
Q. AND HOW DID HE RESPOND SO THAT?
A. HE PROCEEDED TO TELL ME ABOUT THE TEST, THE WELDING
TEST.
Q. OKAY. DID HE TELL YOU YOU WERE GOING TO HAVE -- IF

YOU WANTED TO BE A WELDER, YOU HAD TO TAKE A WELDING TEST?
A. HE SAID IF I WANTED TO BE A WELDER, I HAD TO TAKE

THE WELDING TEST.

Q. DID HE ENCOURAGE YOU TO TRY TO HIRE ON AS A WELDER?
A. NO.

Q. DID HE DISCOURAGE YOU?

A. YES.

Q. HOW DID HE DISCOURAGE YOU?

A HE DESCRIBED THE TEST TO ME AS BEING A VERY

DIFFICULT WELDING TEST.
Q. HAD YOU TAKEN WELDING TESTS BEFORE?

A. NO.

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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THE COURT: HAD YOU DONE WELDING BEFORE?
THE WITNESS: YES.
THE COURT: WHAT TYPE OF WELDING?
THE WITNESS: MIG.
THE COURT: SIR?
THE WITNESS: MIG WELDING, WIRE WELDING.
THE COURT: OH.
BY MR. GARRIGAN:
Q. IS THAT WHERE YOU -- YOU HAD SEVEN YEARS OF MIG
WELDING EXPERIENCE?
A. YES.
Q. BUT YOU HAD NEVER TAKEN A WELDING TEST?
A. I'VE NEVER TAKEN A WELDING TEST.
Q. ALL RIGHT. DO YOU CONSIDER YOURSELF A PRETTY GOOD
WELDER?
A. YES, I THINK SO.
Q. HOW DID HE DESCRIBE THE TEST TO YOU THAT MADE YOU
NERVOUS ABOUT IT?
A. HE DESCRIBED THE TEST. HE TOLD ME THERE WAS A STICK

TEST, SAID THEY DO AN X-RAY TEST, A BEND TEST AND A STRESS

TEST.

Q. HE SAID A STICK TEST?
A. YES.

Q. OKAY. STICK WELDING --
A. STICK WELDING.

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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192
-- IS DIFFERENT THAN MIG OR WIRE WELDING, CORRECT?
CORRECT.
ALL RIGHT. AND I'M SORRY. HE SAID -- AND WHAT
KINDS OF TESTS DID HE MENTION?
A BEND TEST, AN X-RAY TEST.
NOW -- AND YOU'VE NEVER TAKEN THOSE TESTS BEFORE?
CORRECT.
DID YOU KNOW ANYTHING ABOUT X-RAY TESTS?

ONLY FROM WHERE I OBSERVED FROM A FRIEND OF MINE

TAKING AN X-RAY TEST.

Q. AND WHAT DO YOU KNOW ABOUT X-RAY TESTS?

A. IT PRETTY MUCH HAS TO BE A PERFECT WELD.

Q. OKAY. DO YOU THINK YOU WOULD BE ABLE TO PASS AN
X-RAY TEST WITH YOUR MIG WELDING?

A. I'M NOT SURE.

Q. OKAY. HOW ABOUT YOUR STICK WELDING?

A. I DON'T HAVE A LOT OF EXPERIENCE IN STICK WELDING.
I DOUBT IT.

Q. IS THAT WHAT YOU TOLD MR. BARBAY?

A. I TOLD HIM I DIDN'T HAVE A LOT OF EXPERIENCE IN
STICK WELDING.

Q. NOW, WHAT WAS MR. BARBAY'S ADVICE TO YOU ABOUT WHAT

JOBS TO SEEK AT LUFKIN?

A.

HIS ADVICE FOR ME, TO HIRE IN AS A HELPER AND GET

SOME PRACTICE AS A WELDER AND THEN TAKE THE TEST, GET MY

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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FOOT IN THE DOOR.
Q. ALL RIGHT. WHAT -- HOW MUCH DOES A HELPER PAY?
A. EIGHT DOLLARS AND FORTY CENTS.
Q. HOW MUCH DOES WELDER PAY?
A. ELEVEN DOLLARS AND FORTY-FOUR CENTS.
Q. SO A THREE-DOLLAR-AN-HOUR DIFFERENCE IN PAY?
A. YES.
Q. AND HOW MANY KIDS DO YOU HAVE TO SUPPORT?
A. SIX.
Q. OKAY. DID YOU TAKE MR. BARBAY'S ADVICE?
A. YES.
Q. YOU SAID YOU WOULD ACCEPT THE HELPER -- EXCUSE ME --

YEAH, THE HELPER POSITION?

A. YES.

Q. - OKAY. NOW, HOW DOES HELPER, THE HELPER POSITION
THAT HE WAS SUGGESTING THAT YOU PURSUE, HOW DOES THAT
DIFFER FROM THE MACHINIST HELPER POSITION THAT YOU PUT ON

THE APPLICATION?

A. I DON'T THINK THERE'S A DIFFERENCE. A HELPER IS A
HELPER.
Q. ALL RIGHT. WELL, ACTUALLY, WHEN YOU FILLED OUT YOUR

APPLICATION, DID YOU LEAVE THAT ON THE APPLICATION, THE
MACHINIST HELPER AND THE FORKLIFT OPERATOR?
A. NO. MR. BARBAY ASKED ME TO SCRATCH IT OUT.

Q. AND WHAT DID HE TELL YOU TO WRITE IN THERE?

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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A. HELPER, JUST HELPER, TRAILER DIVISION.
Q. OKAY. SO THAT WAS MR. BARBAY'S IDEA AND SUGGESTION,

NOT YOUR OWN?

A. YES.

Q. DID YOU DO WHAT HE TOLD YOU?

A. YES.

Q. AND THEN DID YOU ACCEPT THE JOB AS A HELPER?

A. YES.

Q. DID YOU GO THROUGH AN ORIENTATION PROCESS?

A. YES.

Q. WHAT DID THAT CONSIST OF, VERY BRIEFLY?

A. BRIEFLY, JUST THE RULES, THE RULES AND REGULATIONS

OF THE COMPANY, PAY SCALE, INSURANCE.
Q. DID THEY GIVE YOU A DRUG TEST?
A. AND A DRUG TEST, YES. THE DRUG TEST WAS THE DAY OF

THE INTERVIEW.

Q. AND HOW LONG DID THE ORIENTATION TAKE?
A. IT TOOK ABOUT THREE AND A HALF HOURS.
Q. DURING THE ORIENTATION PROCESS DID ANYONE FROM

LUFKIN COME TALK TO YOU ABOUT YOUR WELDING EXPERIENCE?
A. NO.

Q. DID MR. BARBAY COME TALK TO YOU ABOUT YOUR WELDING
EXPERIENCE DURING YOUR ORIENTATION?

A, NO.

Q. WHEN YOU -- HOW LONG AFTER THE INTERVIEW DID YOU
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REPORT FOR WORK?
A. INCLUDING THE WEEKEND, THAT'S FIVE DAYS I BELIEVE,
FOUR OR FIVE DAYS.
Q. ALL RIGHT. AND ON YOUR FIRST DAY OF WORK, WHAT
DIVISION DID YOU REPORT TO?
A. CARPENTER'S DOCK, TRAILER DIVISION.
Q. DID ANYBODY THERE TALK TO YOU ABOUT YOUR WELDING
EXPERIENCE?
A. YES.
Q. HOW DID THAT COME UP?
A. THE GUYS WAS ASKING ME WHERE DID I WORK BEFORE I
CAME TO THE TRAILER DIVISION.
Q. AND WHAT DID YOU TELL THEM?
A. I TOLD THEM THAT I WORKED AT WESTCRAFT, AND I
DESCRIBED IT TO THEM.

AND THEY ASKED ME WHAT DID I DO THERE, AND I
TOLD THEM THAT I WELDED.

AND THEY ASKED ME WHY DIDN'T I HIRE IN AS A
WELDER.
Q. ALL RIGHT. AFTER YOU STARTED AS A HELPER, DID
ANYBODY ENCOURAGE YOU TO GO FOR WELDER?
A. YES.
Q. WHO?
A. KENNETH RICH, HOWARD PRICE, LARRY, I CAN'T RECALL

HIS LAST NAME, A GUY NAMED AL, JUST SEVERAL OF THE GUYS
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THAT HAD BEEN THERE FOR YEARS.
Q. OKAY. DID YOU TELL THEM HOW MUCH WELDING EXPERIENCE
YOU HAD?
A. YES.
Q. AND HOW DID THEY RESPOND TO THAT?
A. WELL, THEY SAID THAT ANYBODY THAT HAD THAT MUCH
EXPERIENCE SHOULD BE ABLE TO PASS THE TEST WITH FLYING
COLORS.
Q. DID YOU GO TAKE THE TEST?
A. I TOOK THE TEST THAT THURSDAY.
Q. HOW DID YOU DO ON THE TEST?
A. I WAS TOLD I DID PRETTY GOOD.
Q. WHO TOLD YOU THAT?
A. MR. ROSS, LOUIS ROSS.

THE COURT: WHO IS HE AND WHAT'S HIS JOB?

THE WITNESS: HE'S THE WELDING TECHNICIAN.
BY MR. GARRIGAN:
Q. IS HE THE ONE THAT GAVE YOU THE TEST?
A. YES.
Q. DID HE ENCOURAGE YOU TO TAKE THE TEST?
A. YES.
Q. OKAY. DID HE HAVE A CHANCE TO SEE YOU WELD BEFORE
YOU TOOK THE TEST?
A. THE DAY BEFORE I TOOK THE TEST.
Q. AND WHAT WERE HIS COMMENTS ABOUT YOUR WELDING WHEN

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834




04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04:

04

04:

04:

04:

04:

04:

04:

04:

04:

04

04:

04:

Case 9:97-cv-00063-HC  Document 387  Filed 12/16/2003 | Page 195 of 217

37

37

38

38

38

38

38

38

38

38

38

38

38

:38

38

38

38

38

38

38

38

38

:38

38

38

PM

PM

PM

A woN R

PM

PM

(%]

PM

PM

PM

PM

O o0 N O

PM 10
PM 171
PM 12
PM 13
PM 14
PM 15
PM 16
PM 17
PM 18
PM 19
PM 20
PM 271
PM 22
PM 23
PM 24
PM 25

TRANSCRIPT OF PROCEEDINGS

197

HE JUST SAW THE PRACTICING YOU WERE DOING?

A.

HE SAID AS FAR AS THE PRACTICE, AS FAR AS HE WAS

CONCERNED THAT I HAD ALREADY PASSED THE TEST.

Q.

OKAY. AT ANY POINT UP UNTIL YOU ACTUALLY TOOK THE

TEST DID MR. BARBAY COME BACK AND ENCOURAGE YOU TO TAKE

THE TEST?

A. I NEVER TALKED TO MR. BARBAY AGAIN.

Q. AFTER THE INTERVIEW?

A. AFTER THE INTERVIEW.

Q. NOW, THE TEST, THE WELDING TEST THAT YOU TOOK, WAS
IT AS MR. BARBAY DESCRIBED IT TO YOU?

A. NO.

Q. WAS THERE AN X-RAY TEST?

A. NO.

Q. WAS THERE A BEND TEST?

A. NO.

Q. WAS THERE A STRESS TEST?

A. NO.

Q. WHAT KIND OF TEST WAS THERE?

A, I MADE AN UPHILL AND A DOWNHILL PASS WITH THE MIG.
Q. AND HOW DID THEY TEST IT?

A. VISUAL.

Q. IS THAT A LOT EASIER THAN WHAT MR. BARBAY HAD

DESCRIBED TO YOU?

A.

YES.
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39PM 1| Q. DID YOU DO ANY STICK WELDING WHEN YOU TOOK THE TEST?
39PM 2| A. NO.

39 31 Q. DID YOU GET THE -- AFTER YOU PASSED THE TEST, DID

39 PM 4| YOU GET RECLASSIFIED?

39 PM 5§ A. YES.

39 6| Q. NOW, LET ME BACK UP A LITTLE BIT.

39 7 THE COURT: WHAT WERE YOU RECLASSIFIED AS?

39 8 THE WITNESS: WELDER, CLASS "A" WELDER.

39PM Q THE COURT: THANK YOU. PROCEED.

33 PM 10 | BY MR. GARRIGAN:
39 M 11| Q. ALL RIGHT. YOU WENT UP --
39 pM 12 THE COURT: WHAT'S THE DIFFERENCE BETWEEN A

39 PM 13 | HELPER AND A CLASS "A" WELDER IN PAY?

39 PM 14 THE WITNESS: THREE DOLLARS AND FOUR CENTS.
39 PM 15 THE COURT: I GUESS THAT'S UP?

3916 THE WITNESS: THAT'S UP, YES, SIR.

39 pM 17 THE COURT: IT'S NOT DOWN?

39 18 THE WITNESS: NO.

39 PM 19 THE COURT: ALL RIGHT. GO AHEAD.

39 PM 20 | BY MR. GARRIGAN:

39PM 21| Q. DID VIRON BARBAY TELL YOU THAT THERE WOULD BE SOME

39 PM 22 | KIND OF PENALTY IF YOU HIRED IN AS A WELDER AND YOU DIDN'T

39 PM 23 | PASS THE TEST?
39 PM 24 [ A, YES.

39 M 25| Q. WHAT DID HE TELL YOU?
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A. HE TOLD ME IF I TOOK THE WELDING TEST AND DIDN'T
PASS IT, I WOULD HAVE TO WAIT SIXTY DAYS TO REAPPLY,
WHEREAS IF I HIRED IN AS A HELPER AND TOOK THE TEST AND
FAILED IT, I ONLY HAD TO WAIT SIX WEEKS.
Q. DID HE TELL YOU THAT LUFKIN HAS A RULE THAT YOU'RE
ON PROBATION FOR THE FIRST NINETY DAYS AND YOU'RE NOT
SUPPOSED TO BE ABLE TO TRANSFER OR SEEK A TRANSFER DURING
THE FIRST NINETY DAYS?
A. NO.
Q. SO LUCKILY, WITHIN A WEEK OR TwWO, YOU DID PASS THE
TEST AND THEY PROMOTED YOU ANYWAY?
A. YES.

THE COURT: WHO WAS THE PERSON THAT TOLD YOU
THAT YOU WERE PROMOTED?

THE WITNESS: NO ONE ACTUALLY TOLD ME, I JUST
HAD AN INCREASE IN PAY ON MY NEXT CHECK.

THE COURT: ALL RIGHT.

BY MR. GARRIGAN:

Q. ACTIONS SPEAK LOUDER THAN WORDS, DON'T THEY?
A. EXACTLY.
Q. NOW, DID THE OTHER -- DID THE OTHER WELDERS TAKE A

STICK TEST?
MS. MAHONY: OBJECTION, HEARSAY, AND LACK OF
FOUNDATION.

THE COURT: OVERRULED.
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DID YOU KNOW --

DID YOU SEE THEM TAKE THE TEST, ANYBODY ELSE
TAKE A TEST?

THE WITNESS: NO. I DIDN'T ACTUALLY SEE THEM
TAKE THE TEST, NO.

THE COURT: ALL RIGHT.

MS. MAHONY: THEN I REURGE MY OBJECTION.

THE COURT: WELL, HE SAID HE DIDN'T SEE THEM, SO
I ASSUME HE DIDN'T SEE THEM, AND ANYTHING WOULD BE BASED
ON HEARSAY.

BUT GO AHEAD.
BY MR. GARRIGAN:
Q. OKAY. SINCE -- SO NOW YOU'VE BEEN WORKING AT LUFKIN
INDUSTRIES SINCE JULY?
YES.
WHERE ARE YOU ASSIGNED?
THE DOOR DEPARTMENT.
IS THAT ANYWHERE NEAR THE CARPENTRY DOCK?

IT'S RIGHT BESIDE THE CARPENTRY DOCK.

o » O >» O X

WHAT ARE THE WORKING CONDITIONS LIKE AT THE
CARPENTRY DOCK OF THE TRAILER DIVISION?

A. SOMETIMES HOT, NOT BAD WORKING CONDITIONS. I WORKED
THERE FIRST.

Q. IS IT HOT, NOISY, DIRTY, DUSTY?

MS. MAHONY: OBJECTION, LEADING.
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THE COURT: SUSTAINED.

IF IT'S OPEN TO THE OUTSIDE AIR, AND YOU WERE
HIRED IN JULY, AND YOU BECAME A WELDER --

I'VE BEEN TO LUFKIN IN JULY. I'VE BEEN TO
LUFKIN IN AUGUST. TI'VE BEEN THERE IN SEPTEMBER. IT IS
HOT.

THE WITNESS: IT'S HOT.

THE COURT: OUTSIDE IT'S HOT, INSIDE IT'S HOT,
UNLESS IT'S AN AIR-CONDITIONED PLACE. AND I IMAGINE
WORKING AROUND WELDING AND WELDERS, OPENING TO THE
OUTSIDE, IT WOULD BE HOT.

AND IF IT'S NEXT TO THE PARKING LOT, IT WOULD BE
DUSTY, IS MY GUESS.
BY MR. GARRIGAN:
Q. OKAY. WELL, MY QUESTION, DO YOU CONSIDER THE WORK
CONDITIONS TO BE PARTICULARLY TOUGH OR ONEROQUS?
A. NO.
Q. HAVE YOU SEEN ANY INDICATIONS OF RACISM OR PREJUDICE

AT LUFKIN SINCE YOU'VE WORKED THERE?

A. NO.

Q. WHO'S YOUR SUPERVISOR?

A. BILLY DURHAM.

Q. DOES HE TREAT YOU THE SAME WAY HE TREATS THE WHITE
WORKERS?

A. NO.
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Q. HOW DOES HE TREAT YOU DIFFERENTLY?
A. WELL, HE TENDS TO TALK TO THE WHITE WORKERS A LITTLE
MORE THAN HE DOES ME.
Q. DOES HE TALK TO YOU AT ALL?
A. SOMETIMES. NOT MUCH.
Q. WHEN HE HAS TO TELL SOMETHING TO YOU OR GIVE YOU
INFORMATION, HOW DOES HE DO THAT?
A. HE TELLS THE OTHER WELDER AND THE OTHER WELDER WILL

RELAY THE MESSAGE TO ME.
Q. ARE THESE --
WHAT'S THE RACE OF THESE OTHER WELDERS?
A. HE'S WHITE.
Q. OKAY.
MR. GARRIGAN: PASS THE WITNESS, YOUR HONOR.
THANK YOU VERY MUCH.
THE COURT: HAVE THEY GOT MORE SENIORITY THAN
YOU DO?
THE WITNESS: THEY'VE GOT MORE SENIORITY, YES.
THE COURT: ALL RIGHT.

CROSS-EXAMINATION

BY MS. MAHONY:

Q. GOOD AFTERNOON, MR. POPE, MICHELLE MAHONY. T THINK
WE MET AT YOUR DEPOSITION A COUPLE OF MONTHS AGO.

A. YES, MA'AM.

Q. FIRST I WANT TO GO BACK TO THE INTERVIEW PROCESS.
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YOU SAID YOU WERE HIRED AT LUFKIN THROUGH THE TwWC. NOW,
THE FIRST YOU HEARD ABOUT A JOB AT LUFKIN WAS FROM A TwC
REPRESENTATIVE, ISN'T THAT CORRECT?
A. CORRECT.
Q. AND THE TWC REPRESENTATIVE CALLED YOU ON THE PHONE
AND TOLD YOU THEY HAD JOB OPENINGS FOR WELDERS AND HELPERS
IN THE TRAILER DIVISION, ISN'T THAT CORRECT?
A. CORRECT.
Q. AND THE NEXT THING, THE TWC REPRESENTATIVE YOU
TESTIFIED ASKED YOU IF YOU WANTED TO COME FOR AN
INTERVIEW, AND YOU SAID YES, CORRECT?
A. CORRECT.
Q. NOW, THE TWC REPRESENTATIVE, SHE DIDN'T ASK YOU TO
BRING ANYTHING TO THAT INTERVIEW, DID SHE? I MEAN, SHE

DIDN'T ASK YOU TO BRING YOUR WELDING GEAR FOR INSTANCE,

DID SHE?
A. NO.
Q. SO YOU WENT TO THE TwWC THE NEXT DAY AND YOU FILLED

OUT THE APPLICATION, CORRECT?

A. CORRECT.

Q. AND ALONG WITH THE APPLICATION WAS A PIECE OF PAPER
THAT HAD JOB LISTINGS ON IT, CORRECT, THAT JUST DESCRIBED
THE COMPANY?

A. DESCRIBED LUFKIN INDUSTRIES OILFIELD AND THE

FOUNDRY, YES.
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Q. AN INFORMATIONAL BROCHURE, CORRECT?
A. CORRECT.
Q. BUT YOU UNDERSTOOD FROM WHAT THE TWC REPRESENTATIVE

HAD TOLD YOU WHEN YOU CAME IN TO INTERVIEW THAT LUFKIN WAS
HIRING FOR WELDERS AND HELPERS IN THE TRAILER DIVISION,
ISN'T THAT RIGHT, MR. POPE?
A. CORRECT.
Q. NOW, WHEN YOU WENT IN TO INTERVIEW WITH MR. BARBAY,
HE LOOKED AT YOUR APPLICATION AND HE LOOKED WHERE YOU HAD
WRITTEN IN MACHINIST HELPER AND FORKLIFT OPERATOR, WHICH
YOU HAD SEEN ON THIS INFORMATION SHEET AND JUST WRITTEN IT
ON THE APPLICATION, CORRECT?
A. CORRECT.
Q. AND HE TOLD YOU THAT THERE WEREN'T ANY OPENINGS FOR
THOSE POSITIONS, ISN'T THAT RIGHT?
A. THAT'S CORRECT.
Q. AND THAT'S WHEN YOU TOLD MR. BARBAY ABOUT YOUR
WELDING EXPERIENCE, ISN'T THAT CORRECT?
A. YES.
Q. AND MR. BARBAY EXPLAINED TO YOU WHAT IT TAKES TO BE
A WELDER AT LUFKIN, CORRECT?

MR. GARRIGAN: OBJECTION. SHE'S
MISCHARACTERIZING THE EVIDENCE. THE FACT IS, MR. BARBAY
DID NOT TELL HIM WHAT IT TOOK TO BE A WELDER AT LUFKIN.

THE COURT: WELL, HE SAID HE --

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834




04:

04:

04:

04:

04:

04

04:

04:

04:

04:

04:

04:

04:

04

04:

04:

04:

04:

04:

04:

04:

04

04:

04:

04:

Case 9:97-cv-00063-HC  Document 387  Filed 12/16/2003 Page 203 of 217

47

47

47

47

48

:48

48

48

48

48

48

48

48

148

48

48

48

48

48

48

48

148

49

49

49

PM

PM

PM

AW N

PM

PM

wn

PM

PM

PM

PM

o 0 N O

PM 10
PM 11
PM 12
PM 13
PM 14
PM 15
PM 16
PM 17
PM 18
PM 19
PM 20
PM 21
PM 22
PM 23
PM 24
PM 25

TRANSCRIPT OF PROCEEDINGS

205

DID HE TELL YOU OR NOT WHAT IT TOOK TO BE A
WELDER?

THE WITNESS: HE TOLD ME ABOUT THE TEST.

THE COURT: THAT YOU HAD TO PASS A TEST?

THE WITNESS: YES, SIR.

THE COURT: THE OBJECTION IS OVERRULED,
BY MS. MAHONY:
Q. AND MR. POPE, I MEAN, MR. BARBAY WAS CORRECT, I
MEAN, BASED ON YOUR OWN EXPERIENCE, TO BE CLASSIFIED AS A
WELDER AT LUFKIN YOU HAVE TO PASS A WELDING TEST, ISN'T
THAT CORRECT?
A. I WOULD HAVE TO PASS A BEND TEST, AN X-RAY TEST AND
A STRESS TEST AND A STICK TEST. THAT WAS INCORRECT. IT
WAS A VISUAL TEST.
Q. SO IT'S YOUR TESTIMONY HERE TODAY THAT WHEN MR.
BARBAY TOLD YOU THAT YOU WOULD HAVE TO TAKE A TEST, THAT
HE TOLD YOU YOU WOULD HAVE TO TAKE A BEND TEST AND A
STRESS TEST AND AN X-RAY TEST? DID I GET THEM ALL, MR.
POPE?
A. AND STICK.
Q. AND A STICK TEST?
A. UH-HUH.

MS. MAHONY: YOUR HONOR, MAY I APPROACH THE
WITNESS?

THE COURT: MA'AM?
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BY MS. MAHONY:
Q. MR. POPE, DO YOU RECALL GIVING A DEPOSITION IN THIS
CASE ON AUGUST 14, 20037
A. YES.
Q. I'LL REPRESENT TO YOU THAT THIS IS A COPY OF THAT,
OF YOUR DEPOSITION.

WILL YOU PLEASE TURN TO PAGE 507
A. 507
Q. 50 OF YOUR DEPOSITION. AND LOOK AT LINE 5. NOW,
THE QUESTION AT LINE 5: "OKAY. SO MR. BARBAY TOLD YOU
THAT YOU WOULD HAVE TO TAKE A TEST?"

WHAT DID YOU SAY IN RESPONSE? PLEASE READ YOUR
ANSWER, MR. POPE.
A. "I ASKED HIM ABOUT THE TEST."
Q. OKAY. AND THE NEXT QUESTION, LINE 8: "AND WHAT HE
TOLD YOU, A SERIES OF THREE TESTS?"

WILL YOU PLEASE READ YOUR ANSWER, MR. POPE?
A. "YES, HE SAID THEY DO A BEND TEST, A STRESS TEST."
Q. AND THAT'S YOUR TESTIMONY, "HE SAID THEY DO A BEND
TEST AND A STRESS TEST,"” AND IN YOUR DEPOSITION, THAT
SENTENCE "THEY DO A BEND TEST AND A STRESS TEST," THAT'S
IN QUOTES, CORRECT? YOU WERE QUOTING MR. BARBAY DURING
YOUR DEPOSITION, IS THAT CORRECT?
A. THAT'S CORRECT.

Q. THE QUESTION AT LINE 12: "DID HE TELL YOU ANYTHING

WENDELL R. PARKS, OFFICIAL COURT REPORTER
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ELSE ABOUT THE TEST?"
WILL YOU PLEASE READ YOUR ANSWER, MR. POPE?
A. "BASICALLY A BEND AND A STRESS TEST."
Q. THE NEXT QUESTION -- WELL, WE'LL STOP RIGHT THERE.
NOW, WE'VE JUST READ THROUGH 50, LINE 5 THROUGH

LINE 14. DID WE READ THROUGH YOUR TESTIMONY CORRECTLY,

MR. POPE?
A. YES.
Q. AND --

MR. GARRIGAN: YOUR HONOR, AGAIN I NEED TO MAKE
AN OBJECTION ON THE GROUNDS OF OPTIONAL COMPLETENESS.

THE COURT: WELL, YOU CAN MAKE IT AND YOU CAN
INTRODUCE ANYTHING YOU WANT TO OUT OF THE SAME DEPOSITION
AS A PRIOR CONSISTENT STATEMENT ON YOUR OWN TIME, BUT NOT
ON THE DEFENDANT'S TIME.

MR. GARRIGAN: ALL RIGHT. THANK YOU.
BY MS. MAHONY:
Q. MR. POPE, IN YOUR DEPOSITION, IN THE -- WHAT WE JUST

READ, THERE'S NO MENTION OF AN X-RAY TEST, IS THERE?

A. I FAILED TO MENTION THAT I GUESS.

Q. OKAY.

A. BUT I DID SAY A SERIES OF THREE TESTS.

Q. NOW, MR. POPE, AFTER MR. BARBAY TOLD YOU ABOUT THE

TEST, YOU TOLD HIM "I'M NOT SURE I CAN PASS THE TEST," IS

THAT AN ACCURATE STATEMENT?
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THAT'S AN ACCURATE STATEMENT. I WASN'T FOR SURE

THAT I COULD PASS THE TEST.

Q.

AND THAT'S BECAUSE ALL YOUR PRIOR EXPERIENCE HAD

BEEN IN MIG WELDING, CORRECT?

A
Q
A
Q.
A
Q

STICK WELDING.

I THOUGHT YOUR PRIOR EXPERIENCE --

IS IN MIG, YES.

SO YOU DIDN'T HAVE ANY STICK WELDING EXPERIENCE?
JUST AT HOME. I HAD A WELDING MACHINE AT HOME.

AND YOU'VE DONE SOME STICK WELDING SINCE YOU'VE BEEN

AT LUFKIN INDUSTRIES, ISN'T THAT CORRECT?

THAT'S CORRECT.

AND AT THE TIME OF THIS INTERVIEW YOU HAD NEVER
A BEND TEST, HAD YOU?

NO.

NEVER TAKEN A STRESS TEST?

NO.

IN FACT, YOU HAD NEVER TAKEN ANY KIND OF WELDING
ISN'T THAT CORRECT, MR. POPE?

THAT'S CORRECT.

NOW, MR. BARBAY'S RESPONSE TO THAT WAS: "WELL, IF

YOU AREN'T SURE YOU CAN PASS THE TEST, YOU CAN HIRE ON AS

A HELPER AND GET YOUR FOOT IN THE DOOR AND PRACTICE AND

THEN TAKE THE TEST"? THAT WAS MR. BARBAY'S RESPONSE,

WASN'T IT, MR. POPE?
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A. YES.
Q. AND YOU TOLD MR. BARBAY "THAT'S WHAT I WANT TO DO, "
ISN'T THAT CORRECT, MR. POPE?
A. THAT'S CORRECT.
Q. NOW, DURING YOUR INTERVIEW WITH MR. BARBAY, MR.
BARBAY DIDN'T TALK ABOUT ANY OTHER DIVISIONS AT LUFKIN,
DID HE?
A. JUST THE TRAILER DIVISION.
Q. JUST THE TRAILER DIVISION. MR. BARBAY NEVER LED YOU

TO BELIEVE THAT YOU WOULD BE WORKING ANYWHERE OTHER THAN

THE TRAILER DIVISION, DID HE?

A. HE TOLD ME HE DIDN'T KNOW WHERE I WOULD BE WORKING.
Q. WELL, YOU KNEW YOU WOULD BE WORKING IN THE TRAILER
DIVISION?

A. IN THE TRAILER DIVISION, YES.

Q. OKAY. AND MR. BARBAY IN FACT NEVER TALKED ABOUT THE

FOUNDRY DIVISION AT ANY POINT DURING YOUR INTERVIEW, DID

HE?
A. NO.
Q. FINALLY, A LAST QUESTION ON THIS INTERVIEW, YOU SAID

THAT YOU WERE -- YOU TESTIFIED THAT YOU WERE DISCOURAGED
BY MR. BARBAY. NOW, YOU WERE DISCOURAGED --

WELL, YOUR TESTIMONY IS THAT WHAT MR. BARBAY DID
TO DISCOURAGE YOU IS THAT HE TOLD YOU ABOUT THE WELDING

TEST?
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A. HE TOLD ME IT WAS A DIFFICULT WELDING TEST.
Q. OKAY. BUT THAT'S IT, HE SAID THERE'S A DIFFICULT
TEST?
A. YES, AND IF I FAILED IT, I HAVE TO WAIT SIXTY DAYS
BEFORE I COULD REAPPLY, NO JOB. AT THE TIME I WAS
UNEMPLOYED.
Q. AND YOU DECIDED TO SIGN ON AS A HELPER AND PRACTICE
AND TAKE THE WELDING TEST THAT WAY?
A. RIGHT, GET MY FOOT IN THE DOOR.
Q. AND YOU STARTED TO WORK IN THE TRAILER DIVISION ON
JuLy 21, 2003, CORRECT?
A. CORRECT.
Q. AND I THINK ACTUALLY ON YOUR FIRST DAY AFTER WORK
DIDN'T YOU DO SOME PRACTICE WELDING?
A. THAT'S INCORRECT.
Q. WHAT ABOUT ON YOUR SECOND DAY?
A. THAT'S CORRECT.
Q. SO YOUR SECOND DAY AT LUFKIN YOU DID SOME PRACTICE

WELDING, AND YOU DID IT AT LUFKIN'S FACILITIES, DIDN'T

YOU?

A. THAT'S CORRECT.

Q AND YOU DID IT USING LUFKIN'S EQUIPMENT, DIDN'T YOU?
A. WELDING EQUIPMENT, YES.

Q WELDING EQUIPMENT, THAT'S CORRECT.

AND YOU TESTIFIED SEVERAL OF YOUR CO-FELLOW
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EMPLOYEES ENCOURAGED YOU TO PRACTICE AND TO TAKE THE
WELDING TEST, RIGHT?
A. THEY ENCOURAGED ME TO TAKE THE TEST, YES.
Q. AND YOU MENTIONED ONE MAN, KENNETH RICH. NOw,
KENNETH RICH, HE'S A LEAD MAN, IS THAT CORRECT?
A. KIND OF A LEAD MAN, YES.
Q. KIND OF A LEAD MAN? AND HE'S WHITE, ISN'T HE?
A. YES.
Q. AND AFTER THE SECOND DAY, YOU PRACTICED AGAIN THE
NEXT DAY, DIDN'T YOU?
A. NO, I DIDN'T PRACTICE.
Q. WELL, AFTER YOU PRACTICED ON THAT SECOND DAY, THE

THIRD DAY, DIDN'T YOU -- THE NEXT TIME YOU PRACTICED, YOU
PRACTICED WITH MR. ROSS, THE WELDING TECHNICIAN, DIDN'T
YOU?
A. I MADE A WELD FOR HIM. IT WASN'T A PRACTICE. I WAS
JUST MAKING A WELD. IT WAS KIND OF A PRETEST I GUESS.
Q. KIND OF A PRETEST, BECAUSE YOU KNEW IF YOU TOOK THE
TEST AND YOU DIDN'T PASS IT, YOU WOULD HAVE TO WAIT SIXTY
DAYS BEFORE YOU COULD TAKE IT AGAIN?
A. SIX WEEKS.
Q. OR YOU WOULD HAVE TO WAIT SIX WEEKS? THAT'S WHAT
YOU'RE UNDERSTANDING, CORRECT?

SO HE LET YOU TAKE A PRACTICE WELD?

A. EXCUSE ME?
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Q. SO HE LET YOU TAKE A PRACTICE WELD SO YOU WOULD KNOW
IF YOU COULD TAKE THE TEST AND --
A. HE TOLD ME TO SHOW HIM WHAT I COULD DO AS FAR AS A
WELDER.
Q. OKAY.
A. AND I SHOWED HIM WHAT I COULD DO.
Q. AND AGAIN, THAT WAS AT LUFKIN'S FACILITIES, WASN'T
IT?
A. YES.
Q. AND IT WAS USING LUFKIN'S EQUIPMENT, WASN'T IT?
A. YES.
Q. AND MR. ROSS SET YOU UP FOR A TEST THE NEXT DAY,
DIDN'T HE?
A. YES.
Q. AND YOU PASSED THE TEST?
A. YES.
Q. ISN'T THAT CORRECT?

MS. MAHONY: YOUR HONOR, I WANT TO APPROACH.
BY MS. MAHONY:
Q. I WANT TO -~ I JUST WANT TO REFRESH YOUR
RECOLLECTION. MR. POPE, THIS IS A CLASS "A" WELDING TEST,

AND THAT'S YOUR NAME AT THE TOP. WHAT'S THE DATE ON THIS

TEST?
A. 7-24-03.
Q. OKAY. THANK YOU. SO JULY 24, 2003. SO LET ME
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SUMMARIZE THIS. YOU STARTED WORK AT LUFKIN ON JULY 21,
2003, ISN'T THAT CORRECT?
A. THAT'S CORRECT.
Q. YOU PRACTICED ONCE, YOUR SECOND DAY OF WORK, AND YOU
PRACTICED AGAIN SOMETIME THE SECOND, MAYBE THE THIRD DAY.
THIS SAYS YOU TOOK THE TEST ON A THURSDAY. BASICALLY YOU
STARTED ON A MONDAY?

MR. GARRIGAN: OBJECTION. SHE'S TRYING TO READ
THAT DOCUMENT INTO EVIDENCE. IT'S COMPLETELY HEARSAY.
IT'S NOT A MATTER OF EVIDENCE. IT'S ASSUMING --

THE COURT: OH, IT'S WHAT HE'S ALREADY TESTIFIED
TO.

YOU TOOK THE TEST AND YOU PASSED IT THE THIRD
DAY YOU WORKED THERE, IS THAT CORRECT?

THE WITNESS: THE FOURTH DAY, SIR.

THE COURT: THE FOURTH DAY? ALL RIGHT.
BY MS. MAHONY:
Q. OKAY. SO YOU STARTED WORK ON MONDAY, YOU TOOK THE
TEST ON THURSDAY, YOU WERE PROMOTED TO WELDER, AND YOU
WERE GIVEN A THREE-DOLLAR RAISE, AND ALL THIS OCCURRED
WITHIN --

THE COURT: THREE-O-FOUR.

MS. MAHONY: PARDON?

THE COURT: THREE-O-FOUR.

BY MS. MAHONY:
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Q. A THREE-DOLLAR-AND-FOUR-CENTS RAISE. ACTUALLY, YOU
WERE MAKING ELEVEN DOLLARS AND FORTY-FOUR CENTS AN HOUR,
OR YOU WERE WHEN YOU GOT THE WELDING RAISE AND PROMOTION?
A. YES.
Q. THE CLASSIFICATION. OKAY. SO BASICALLY, IF I HEAR
YOU RIGHT, MR. POPE, EVERYTHING THAT MR. BARBAY TOLD YOU
AT THAT INTERVIEW WAS EXACTLY WHAT HAPPENED? YOU HIRED ON
AS A HELPER, YOU GOT TO PRACTICE WELDING, YOU TOOK THE
WELDING TEST, YOU BECAME A WELDER, YOU GOT A THREE-DOLLAR
RAISE, ALL WITHIN FOUR DAYS OF STARTING AT LUFKIN
INDUSTRIES?
A. BUT THERE WAS NO BEND TEST, NO STRESS TEST, NO
X-RAY. I TALKED TO MR. ROSS AND HE SAID THE ONLY THING
THEY DO IS A VISUAL.
Q. AGAIN, MR. POPE --

MS. MAHONY: NO FURTHER QUESTIONS.

THE COURT: ANYTHING FURTHER? ANYTHING OUT OF
THE DEPOSITION FOR OPTIONAL COMPLETENESS?

MR. GARRIGAN: YES, YOUR HONOR.

MAY I APPROACH THE WITNESS? I'LL BE VERY QUICK
HERE.

THE COURT: ALL RIGHT.

REDIRECT EXAMINATION

BY MR. GARRIGAN:

Q. I'VE GOT THE TINY VERSION OF THE DEPOSITION
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TRANSCRIPT. BUT LET ME DIRECT YOUR ATTENTION TO PAGE 52.
A. OKAY.
Q. NOW, BEFORE MS. MAHONY CITED SOME TESTIMONY FROM
PAGE 50. AT PAGE 52, LINE 13 THROUGH 17, SHE READ YOU, OR
SHE ASKED YOU THIS QUESTION: "WELL, WHY WEREN'T YOU SURE
YOU COULD PASS THE TEST?"

AND WHAT WAS YOUR ANSWER TO HER?
A. "BECAUSE I WAS TOLD THEY DO A BEND AND A STRESS
TEST, AND IF I'M NOT MISTAKEN, I THINK HE SAID AN X-RAY,
ToO."
Q. SO YOU DID TELL HER ABOUT THE X-RAY TEST DURING YOUR
DEPOSITION, DIDN'T YOU?
A. CORRECT.
Q. NOW, WAS THE TEST DESCRIBED BY MR. BARBAY ACCURATE?

MS. MAHONY: OBJECTION.

THE WITNESS: NO.

MS. MAHONY ASKED AND ANSWERED. WE COVERED THAT

ON DIRECT.

MR. GARRIGAN: TI'LL PASS THE WITNESS, YOUR
HONOR.

THE COURT: THE OBJECTION IS SUSTAINED.

HOWEVER, YOU WERE TOLD THERE WOULD BE AN X-RAY
TEST?

THE WITNESS: YES, SIR.

THE COURT: WAS THERE?

WENDELL R. PARKS, OFFICIAL COURT REPORTER
409-654-2834




05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

05:

- 05:

05:

05

05:

05:

05:

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

:01

01

01

01

Case 9:97-cv-00063-HC  Document 387 Filed 12/16/2003  Page 214 of 217

PM

PM

PM

A W N

PM
PM §
PM
PM

PM

o o N O

PM

PM 10
PM 11
PM 12
PM 13
PM 14
PM 15
PM 16
PM 17
PM 18
PM 19
PM 20
PM 21
PM 22
PM 23
PM 24
PM 25

TRANSCRIPT OF PROCEEDINGS

216

THE WITNESS: NO, SIR.

THE COURT: YOU WERE TOLD THERE WOULD BE A
STRESS TEST?

THE WITNESS: YES, SIR.

THE COURT: WAS THERE?

THE WITNESS: NO, SIR.

THE COURT: YOU WERE TOLD THERE WOULD BE A BEND
TEST?

THE WITNESS: YES, SIR.

THE COURT: WAS THERE?

THE WITNESS: NO, SIR.

THE COURT: DID YOU GET PROMOTED WITHOUT ANY OF
THOSE TESTS?

THE WITNESS: YES, SIR.

THE COURT: 1IN VIEW OF MY QUESTIONS, DO ANY
COUNSEL HAVE ANY TESTS, I MEAN, ANY QUESTIONS?

MR. GARRIGAN: NONE FROM THE PLAINTIFF.

MS. MAHONY: JUST ONE.

RECROSS EXAMINATION

BY MS. MAHONY:

Q. MR. POPE, AFTER YOU TOOK THE TEST, THE WELDING TEST,
YOU LEFT THE PLANT IMMEDIATELY AFTER THAT, CORRECT?

A. EXCUSE ME?

Q. AFTER YOU TOOK THE WELDING TEST, YOU LEFT

IMMEDIATELY AFTER THAT, DIDN'T YOU?
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LEFT? WHAT DO YOU MEAN?
LEFT THE FACILITY. YOU WENT HOME?

YES.

o Lo P>

AND THE WELD, IT WAS STILL HOT AT THAT TIME,
CORRECT, AND MR. ROSS HAD TAKEN IT INTO THE OFFICE TO LOOK
IT OVER, CORRECT?

A. I'M NOT SURE.

Q. OKAY. SO YOU REALLY DON'T KNOW WHAT MR. ROSS,
EXACTLY WHAT HE DID?

A. I KNOW WHAT HE TOLD ME.

Q. OKAY.

MS. MAHONY: NO FURTHER QUESTIONS.

REDIRECT EXAMINATION

BY MR. GARRIGAN:
Q. WHAT DID MR. ROSS TELL YOU ABOUT THE TEST?
A. THEY DO A VISUAL TEST.

MS. MAHONY: OBJECTION, HEARSAY. MR. ROSS IS A
CLASS MEMBER.

THE COURT: SUSTAINED.

IS HE REACHABLE BY SUBPOENA?

MS. MAHONY: SURE.

THE COURT: ALL RIGHT. ANYTHING ELSE?

MR. GARRIGAN: NOT FROM THE PLAINTIFFS. THANK
YOU.

THE COURT: THE LAST QUESTION AND ANSWER ARE
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SUSTAINED, WON'T BE CONSIDERED. THEY'RE HEARSAY.

ANYTHING FURTHER?

MR. GARRIGAN: YOUR HONOR, I WOULD POINT OUT
THAT IT'S NOT HEARSAY. MR. ROSS IS A SUPERVISOR. HE TOLD
THIS MAN IT WAS ONLY A VISUAL TEST. THAT'S AN ADMISSION
BY --

THE COURT: 1I'VE RULED ON THAT.

MR. GARRIGAN: OKAY.

THE COURT: AND I'VE ASKED SOME QUESTIONS.

MR. GARRIGAN: NO FURTHER QUESTIONS.

THE COURT: DO YOU HAVE ANYTHING ELSE?

MS. MAHONY: NOTHING FURTHER, YOUR HONOR.

THE COURT: YOU'RE EXCUSED.

WE'RE ADJOURNED UNTIL WEDNESDAY MORNING AT 9:00
0'CLOCK.

MR. GARRIGAN: THANK YOU, YOUR HONOR.

MR. HAMEL: YOUR HONOR, YOU HAD EARLIER
MENTIONED THAT YOU MIGHT BE SEATING A JURY ON WEDNESDAY

MORNING. DO YOU WANT US TO COME WEDNESDAY MORNING OR DO

YOU WANT --

THE COURT: I'LL LET YOU KNOW TUESDAY.

MR. HAMEL: WELL, I JUST --

THE COURT: I MEAN, SOMETIME TUESDAY. I'LL LET
YOU KNOW IF --

I WON'T BE SEATING A JURY. I MIGHT BE SELECTING
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A JURY FOR A LATER HEARING.

MR. HAMEL: I JUST WANTED TO KNOW IF YOU WANTED
US TO CALL YOUR CHAMBERS SO YOU DIDN'T HAVE TO CALL US.
WE COULD CALL ON TUESDAY AFTERNOON IF YOU WANTED.

THE COURT: TI'LL E-MAIL YOU.

MR. HAMEL: THAT WILL BE GREAT.

THANK YOU, YOUR HONOR. THAT'S FINE.

THE COURT: I DON'T HAVE ANY IDEA WHAT YOUR
E-MAIL ADDRESS IS.

THE CSO: ALL RISE.

THE COURT: WE'RE IN RECESS UNTIL WEDNESDAY
MORNING AT 9:00 O'CLOCK, UNLESS YOU GET WORD OTHERWISE.

THANK YOU VERY MUCH.

(RECESS UNTIL 9:00 A.M., DECEMBER 10, 2003)
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