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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

Plaintiff 

-vs-

THE ESAB GROUP, INC., d/b/a ESAB 
WELDING AND CUTTING PRODUCTS 

Defendant 

and 

UNITED AUTOMOBILE, AEROSPACE 
AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA (UA W),. 

fOCAL 1834 
Rule 19 Defendant 

) CASE NO. 1:00 CV 2497 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGE: PATRICIA A. GAUGH~ 
r-. ~._ 
;""" ~ 
- . - C"::) 

MOTION TO WITHDRAW IN ;f,ARfj 
MEMORANDUM OF OPINI~N:AN ~ 
ORDER DATED FEBRUAR~.~~,20 /!~:;: 

--------------------------) 

Plaintiff Equal Employment Opportunity Commission and Defendant ESAB Group Inc. 

("the parties") jointly move this Court to withdraw section B.3 of its Memorandum of Opinion 

and Order dated February 19,2002. Plaintiff EEOC's Memorandum in Support of Motion to 

Withdraw in Part Memorandum of Opinion and Order Dated February 19, 2002 is attached and 

sets forth the grounds for this motion. 
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WHEREFORE, the parties respectfully request that this Court withdraw section B.3 of its 

opmlOn. 

Respectfully submitted, 

NICHOLAS M. INZEO 
Acting Deputy General Counsel 

C. LARRY WATSON 
Regional Attorney 

JOHN D. SARGENT 
Supervisory Trial Attorney 

~a,n1~~ 
SOLVITA A. MCMILLAN 
Bar # 0040011 
solvita.mcmillan@eeoc.gov 
Trial Attorney 
U.S. Equal Employment Opportunity Commission 
Cleveland District Office 
Tower City - Skylight Office Tower 
1660 West Second Street, Suite 850 
Cleveland, OH 44113-1412 
(216) 552-7453 
Fax (216) 552-7430 
Counsel for Plaintiff 

Equal Employment Opportunity Commission 

H~G~~ 
HAYES C. S OVER 
PA LD. # 01388 
hstover@kl.com 
Kirkpatrick & Lockhart LLP 
Henry W. Oliver Building 
535 Smithfield Street 
Pittsburgh, PA 15222 
(412) 355-6476 
Fax (412) 355-6501 
Counsel for Defendant The ESAB Group Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

) 
EQUAL EMPLOYMENT OPPORTUNITY ) 
COMMISSION ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THE ESAB GROUP INC. dba ESAB ) 
WELDING AND CUTTING PRODUCTS ) 

) 
Defendant ) 

and ) 
) 

UNITED AUTOMOBILE, AEROSPACE AND ) 
AGRICULTURAL IMPLEMENT WORKERS ) 
OF AMERICA (UAW), LOCAL 1834 ) 

) 
Rule 19 Defendant. ) 

) 

CIVIL ACTION NO.1 :00CV2497 

JUDGE PATRICIA A. GAUGHAN 

PLAINTIFF EEOC'S 
MEMORANDUM IN SUPPORT 
OF MOTION TO WlTHDRA WIN 
PART MEMORANDUM OF 
OPINION AND ORDER DATED 
FEBRUARY 19, 2002 

Plaintiff EEOC and Defendant ESAB respectfully move this Court to withdraw section 

B.3 of its Memorandum of Opinion and Order dated February 19,2002, a copy of which is 

attached as Exhibit A. The parties have entered into a Settlement Agreement, a copy of which is 

attached as Exhibit B, that resolves the EEOC's appeal in this matter. The parties agree that the 

equities of the situation weigh in favor of withdrawing this section ofthe opinion and that the 

public interest will be better served in so doing. As explained below, this Court has the authority 

to grant such a joint motion, and the parties respectfully submit that this Court should exercise its 

discretion to do so here. 
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Backgrouud 

The EEOC brought this litigation against ESAB under the Americans with Disabilities 

Act (ADA). The EEOC contended that ESAB had violated the confidentiality provisions of the 

ADA by posting a manning schedule with a notation that one ofESAB's employees, Ivan 

Stowers, was receiving a reasonable accommodation. The EEOC argued that this posting 

revealed information about Stowers's medical condition, in violation of the ADA, 42 U.S.C. 

§ 121l2(d)(4)(C). 

On February 19,2002, this Court granted ESAB's motion for summary judgment. In 

section B.3, the Court ruled that § 12112(d) applied only to information obtained through 

preemployment medical exams, voluntary exams that are part of an employee health program, or 

inquiries by the employer into the employee's ability to perform job-related functions. The 

Court concluded that none of these situations were applicable to ESAB's manning schedule. 

This section ofthe opinion was the only part that addressed the merits ofthe EEOC's case. The 

rest of the discussion concerned claims asserted by Stowers, who had intervened. Stowers has 

not appealed and his claims are not at issue in this motion. 

On April 18, 2002, the EEOC filed a notice of appeal to the United States Court of 

Appeals for the Sixth Circuit. The EEOC contended that this Court's reading of § 12112(d) was 

unduly restrictive. On April 26, 2002, the Sixth Circuit scheduled a mediation conference under 

Fed. R. App. P. 33 and 6th Cir. R. 33. Through this court-sponsored mediation, the EEOC and 

ESAB reached an agreement whereby the EEOC would move voluntarily to dismiss its appeal 

with prejudice. On July 30,2002, the Sixth Circuit dismissed the EEOC's appeal pursuant to the 

Settlement Agreement. 

As part of the Settlement Agreement, the EEOC and ESAB agreed to move jointly for 
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this Court to vacate section B.3 of the February 19, 2002 opinion. The Agreement provides that 

this Court's withdrawal ofthis portion of the opinion shall in no way be construed as a 

modification ofthe Court's decision, nor act in any way to affect the res judicata effect of the 

decision. In addition, the Settlement Agreement shall remain in force regardless of the Court's 

disposition ofthis joint motion. 

Discussion 

A federal district court may exercise its discretion to vacate its judgment or opinion, in 

whole or in part, upon the parties' settlement. See, e.g., Gould v. Bowyer, 11 F.3d 82, 84 (7th 

Cir. 1993) ("Even ifunder [Seventh Circuit precedent] the district court was not required to 

vacate its decision, it was authorized to do so."); Novell, Inc. v. Network Trade Ctr., 187 F.R.D. 

657 (D. Utah 1999) (indicating the court's intention to grant ajoint motion to vacate in part); 

Lindsey v. Metro. Life Ins. Co., 929 F. Supp. 1435 (D. Wyo. 1996) (granting a joint motion to 

vacate); see also U.S. Bancom Mortgage Co. v. Bonner Mall P'ship, 513 U.S. 18,29 (1994) 

("The determination [to grant vacatur] is an equitable one, and exceptional circumstances may 

conceivably counsel in favor of such a course .... Of course, even in the absence of ... 

extraordinary circumstances, a court of appeals presented with a request for vacatur of a district­

court judgment may remand the case with instructions that the district court consider the request, 

which it may do pursuant to Federal Rule of Civil Procedure 60(b)."). 

In determining whether to withdraw section B.3 of its opinion, this Court must weigh the 

equities and balance the public interest against the interests of the parties. Thus, for example, in 

Motta v. District Director of INS, 61 F.3d 117, 118 (lst Cir. 1995) (per curiam), the First Circuit 

vacated the district court's judgment to effectuate a settlement between a federal agency and a 

private party after the agency lost in the district court. In that case, the INS was amenable to 
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complying with the result of the district court's judgment-granting a temporary stay of 

deportation proceedings-but appealed in order to seek reversal of what it viewed as "dangerous 

and erroneous precedent" in the district court. rd. The First Circuit, after encouraging the parties 

to settle at oral argument, found "no appreciable harm to the orderly functioning of the federal 

judicial system by vacating judgment." rd. The court recognized that 

it can be argued that depriving the public and the judicial system of the 
precedential value of the district court's opinion works a kind of harm. But we do 
not believe that such a species of harm is entitled to take priority over the parties' 
best interests. Placing the former above the latter would be inequitable. This case 
contrasts with the usual appeal, where vacatur is only one consideration among 
others in a settlement. Here, the INS, as a repeat player before the courts, is 
primarily concerned with the precedential effect ofthe decision below. 

rd.; see also Novell, 187 F.R.D. at 661 (noting that "Novell is a 'repeat player' and ... is 

concerned that notwithstanding the facts in the case at bar which distinguish it from other cases, 

a precedent could be perpetuated causing mischief in other cases and in future litigation."). 

Moreover, although judicial precedents are "valuable to the legal community as a whole," U.S. 

Bancom, 513 U.S. at 26, the public value of settled precedent carries "considerably less weight" 

when it is a district court opinion, rather than an appellate opinion, that is being vacated, as "its 

precedential value ... is limited to only its persuasive effect." Russman v. Bd. of Educ., 260 

F.3d 114, 122 n.2 (2d Cir. 2001). Finally, although some of these cases involve settlements that 

were conditioned on vacatur, the same considerations are in play even when the settlement is not 

so conditioned. See Microsoft v. Bristol Tech., 250 F.3d 152, 155-56 (2d Cir. 2001) (per curiam) 

(vacating the district court's order after the parties settled on appeal, apparently without 

conditioning the settlement on vacatur). [ 

[Much of the case law addresses motions to vacate the court's judgment entirely, thereby 
removing any claim- or issue-preclusive effect ofthe decision and potentially affecting the 
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In this case, as in Motta, the EEOC is a federal enforcement agency primarily concerned 

with the precedential effect of this Court's decision. As did the parties in Motta, the parties here 

reached their settlement with the assistance of the court of appeals. Thus, the considerations 

explained in Motta support this joint motion. Moreover, as this Court noted in its Order of May 

2,2002, denying ESAB's motion for attorney's fees, the EEOC relied on agency Enforcement 

Guidance in bringing this case. The EEOC is concerned that outside observers will view its 

decision not to pursue an appeal as tacit agreement with this Court's legal interpretation of 

§ 12112(d). This, in tum, might raise questions about the continuing validity of the EEOC's 

Enforcement Guidance or the EEOC's willingness to defend its interpretation ofthe statute. By 

withdrawing section B.3 ofthe opinion, this Court will ensure that there is no confusion as to the 

EEOC's position. It will ensure that the legal issues are "left open to be decided another day in 

future litigation." Novell, 187 F.R.D. at 661-62. 

Conclusion 

For the foregoing reasons, the EEOC and ESAB respectfully request that this Court 

withdraw section B.3 of its Memorandum of Opinion and Order dated February 19,2002. 

NICHOLAS M. INZEO 
Acting Deputy General Counsel 

interests ofthird parties in a concrete manner. Cf. In re Memorial Hosp., 862 F.2d 1299, 1302 
(7th Cir. 1988) ("A judgment also has preclusive benefits for third parties to the extent explained 
in Parklane HosieI)' Co. v. Shore, 439 U.S. 322 [] (1979) .... To the extent an opinion permits 
the invocation of Parklane, it may have great value to strangers-a value that one or another 
party to today's case may try to appropriate in the settlement, but which is not theirs to sel!."). In 
this case, however, we do not ask the Court to vacate the judgment or remove the preclusive 
effect of its prior ruling. Rather, we ask only that the Court withdraw the part of its opinion that 
would have been at issue on appeal. Thus, preclusion does not need to be considered in the 
equitable balance here. 
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C. LARRY WATSON 
Regional Attorney 

JOHN D. SARGENT 
Supervisory Trial Attorney 

a. '1.~ 
SO VITA A. MCMILLAN 
Bar # 0040011 
solvita.mcmillan@eeoc.gov 
Trial Attorney 
U.S. Equal Employment Opportunity Commission 
Cleveland District Office 
Tower City - Skylight Office Tower 
1660 West Second Street, Suite 850 
Cleveland, OH 44113-1412 
(216) 552-7453 
Fax (216) 552-7430 
Counsel for Plaintiff Equal Employment 
Opportunity Commission 
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J.t-ll-ll 1111 ... --
IN 1lIE UNITED STATES COUlT OF APPEALS 

FOR TaE SJXTH CIRCUlT 

) 

T-I'4 '.1l1li F-4tT 

EQUAl. EMPLO\'MENT OPPOIlTUNlTY 
COMMISSION. 

) 
) 
) 
) 
) No. 02·3431 

ESAB GROUP,INC., 

) 
) 
) 
) 
) 
) 

'l'be JWlIa \0 IbiI Sed a !If ApIIImeal ('"AIJ E m .. iii; ~ die Equal Smployalear 
()pponuDiE)' o-aniuiOD ("'EEOC") IIId die ESAB aro.. Inc. ("'ESABj. 1bis ~ 
RIOlvcs die iIIIa I'dIiDa OUt at_ EEOC'sla. ... filaI'Pjur JiSAB III Jbe Umted S1atn 
~ ColIn: fbrdle HarrlIaa 0isIric:I ofObio (No. 1 :OO-CV·2497) and Ibe EEOC's appeal of 
me disuict COUIfs 11IJIIDIAr)' J;~ Older to "!be Umted SlateS ColIn of Appeals tbr Ihc Six1h 
CIrcuit (No. 02-1431). 

lu COIISiIIrnnoft ortbL: CCJVaIIDtS IPCl pmmisa • l:Inh.bel.:lW, die EEOC aDd ESAB 
qreeasCollows: . 

1. 

2. 

3. 

I'H'lIIllh' 

WidIiIl rtmIlY cia,. of"lbl: dice of this Apcmall', SSAB sball teDder pa)'UieDr. by 
cIIeeIc mid.: JIII)'IbIe 10 h. Stowers,. iIIlbc amounr Df$5,OOO.OO. AI me JIIr'des 
IFC thaI lba~ pI)'IDeDIS rcpmem "'"1'1 aISIdOr)' damaps lIDder litle VB I'I1ber 
_loG " ••• SSAB 1lDOt reqwrcd to witbJiold WtCI (II" to make III)' employer 
cGDIIl1RiliOAS *' FcdcnJ Jnsmmce CODlnbution Act (FICA) tIXeS, bul it must 
is. ID 0lS bm 1099 b this paymcIII. 6SAB shull deliver Ibe check to Solvua 
lIc:MilJlII, !!'SOC ClcveIIDd DiIuia 0fBc:e, 1660 West Secoad Slreef. SUite 8.50. 
CIeYcIud, OR 44113-1412. ESAB sbaD pay 1D1erelo"t 81 die rate cak:1JJaIed UDder 
21 U.S.C. , 1961 ClD lDy lamme1y ",.iII _so 

. ... HC"~ 
Wuhin tell ~ ofrccciviq die cbeclc: 'I' "''"89' from BAB, Ihc EEOC: 
IIiIU JIII:M 111 dj""; .. willi prejudice ks IIppe&l oftbis ac:don (No. 02-3431) 

Wldun leD days ofdle SixIb Circuit's djsmjslll oflhe EEOC's appeal,. EEOC 
.. ESAB sballlllOve joinI:ly h me diJtna COUIT rG v.aue IeCtlOD &3 ofill 
Mv ... ·....,um utOpialon aDd OnIerclarcdFebnwy lSI, 2002. BEOC sbaIl drat't 
tile Motion, SIIbjca to SSAB's reYlCW aDd c:oncum:nce wnblbc ccmum. This 
AF:cmcrn IhlJl remaiD 111 me ICpldless ofdle dist:ri= c:oun's disposinaa of 
dIis joiDt mOIioIL The Coqn'. 'I¥i1bdraMl aftbis pconion orill opimon sbaII in DO 

Exhibit B 
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way be cOliliidertd as a uwdificalion oflhe CO\U't's decision, nor act in anyway to 
affect ~ res judicata effect of the decision. 

4. Within tlIiny d;1)" oftbt date of t1us Agreement, ESAB shall review Ivan 
Stowers's p,:nunnel file arid remove from It: (1) all doctor's nora, (2) any 
documents revI:&ling thaI Mr. Stowers is chsable4 or receiving a reasonable 
acCOmmodaOOll for a disabiliIY, and (3) any other documents rcvcaIing 
informauOl'l about Mr. Smwers's medical c.:mdition. Any documents removed 
from the persolLnel file dming thiS review sball be pl~ in Mr. Stowers's 
separate CODfidential medical file:. ESAD s!lall notify Solvita McMillau at the 
EEOC's CI.:velancl Dism Office when it has completed this nMew. ESAD 
shall pennil a r:pmenlllive from the EEOC to inspect Mr. Stowc:n's per90lUICi 
file II) v.mfy that ESAB has complied fUlly with the 1erms of this paragraph. 

s. ESAB ail'C'=s tlUI it will not appMl the district coun'S Orcler dated May 2, 2002. 
denying its moLion for annme:ys' fees. 

6. Each patty shall bear its own cru;ts and attorneys' feel associated with this appeal. 

Sianed and elated: 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

:~~Ltf:::-
Dlte: :1ly ~12.CJoZ, 

ESAB GROUP. INC. 

By: ff1," c, --.I~ 
Tule: fi~ 
Date: ~ d- 7, :;.. 0 0 ~ 
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