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No. 03 C 6851
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Defendants.
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MEMORANDUM OPINION AND ORDER
Plaintiff, the Equal Employment Opportunity Commission, filed suit against Defendants,
Whitehall Hotel, Ltd. and Whitehall Restaurant, Inc., alleging violation of the American with
Disabilities Act. The EEOC's charges stem from the treatment of one of Defendants' previous
employees, Eric Oden. Presently before the Court is the EEOC's Motion to Compel.
The EEOC seeks to compel Defendants to fully respond to certain interrogatories and
document requests. Defendants contend that they have fully responded to the requests, and any
additional information sought is merely a fishing expedition by the EEOC.
"Parties may obtain discovery regarding any matter, not privileged, that is relevant to the
claim.... Relevant information need not be admissible at trial if the discovery appears to be
reasonably calculated to lead to the discovery of admissible evidence.... " Fed. R. Civ. P. 26(b)(1).
The EEOC seeks information regarding Defendants' employment policies from
January 1, 2000 to the present. Defendants produced its employment policies in effect during the
time prior to Oden's hiring in 2001 and during his employment in 2001. The EEOC contends that

it is entitled to the employment polices prior to and after Oden's employment because such
information is relevant to punitive damages. The EEOC fails to explain how the prior and post
employment policies are relevant to punitive damages. Accordingly, this request is denied.
The EEOC also seeks all of the training records for the training Defendants provided their
employees from January 1, 2000 to present relating to the ADA. Defendants contend that the
information sought is not relevant to Oden' s allegation that the Defendants failed to accommodate
Oden. The training records arguably include information relevant to the EEOC's claim and appear
to be reasonably calculated to lead to the discovery of admissible evidence. Accordingly, this request
is granted.
The EEOC seeks information regarding complaints of disability discrimination filed against
Defendants for the period of January 2000 to the present. Defendants responded to the request that
during the time period Oden was employed by Defendants, it was not aware of any complaints of
discrimination other than Oden's complaint for failure to accommodate. The EEOC contends that
Defendants' response is inadequate because in its complaint, the EEOC alleges that Defendants
engaged in a pattern and practice of discrimination against disabled employees from January I, 1999
to the present. Defendants argue that the EEOC's pattern and practice allegation is not included in
Oden's EEOC charge; therefore, the EEOC is precluded from pursuing such a claim.
Generally, a plaintiff cannot bring claims in a lawsuit that were not included in his EEOC
charge. See Cheek v. Western & Southern Life Ins. Co., 31 F.3d 497,500 (7th Cir. 1994)(Cheek).
However, the EEOC may allege in a complaint unlawful conduct that it has discovered during the
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course of its investigation, provided there is a reasonable nexus between the initial charge and the
subsequent allegations in the complaint. See EEOCv. WaIner & Assoc., 91 F.3d 963, 968 (7th Cir.
1996).
In his EEOC charge, Oden complained that Defendants failed to accommodate him for his

disability and that he was discriminated against because of his disability. Based on its investigation,
the EEOC has also alleged that Defendants had a pattern and practice of engaging in discrimination
based on an individual's disability. Such allegations have a reasonable nexus between the original
charge and the complaint. Accordingly, this request is granted.
The EEOC also seeks information of any requests for an accommodation based on a
disability made by an employee or applicant for employment of Defendants from January 1, 2000
to the present. Defendants responded with information relating to Oden. Defendants objected to
information outside of the time period Oden was employed by Defendants and for other persons.
The request for other employees who sought an accommodation during Oden's employment is
relevant to the claim and reasonably calculated to lead to the discovery of admissible evidence.
Accordingly, the request is granted.
Lastly, the EEOC requests affidavits or statements by individuals with knowledge of claims
or defenses. Defendants objected to the request, asserting that such information is protected by both
the attorney-client and attorney-work privilege. Defendants did not provide a privilege log because
it has no such documents to provide at this time. In light of the absence of any such documents, the
EEOC's request is denied. However, consistent with the Federal Rules of Civil Procedure,
Defendants must supplement its disclosures and responses, including a privilege log if a privilege
is asserted, if such documents become known to Defendants.
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For the reasons stated above, Plaintiffs Motion to Compel is granted in part and denied in
part. Defendants shall produce the materials, consistent with the above rulings, within 21 days from
the date ofthis order.

nited States District Judge
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