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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

At FRANKFORT

[Filed Electronically]

OSCAR ADAMS and MICHAEL KNIGHTS,
individually and on behalf of all others
similarly situated,

Plaintiffs,
V.

COMMONWEALTH OF KENTUCKY

(for injunctiverelief only)

Serve: Jack Conway
Office of the Attorney General
700 Capitol Avenue, Suite 118
Frankfort, KY 40601

KENTUCKY JUSTICE AND PUBLIC
SAFETY CABINET (for injunctiverelief only)
Serve: J. Michael Brown

Office of the Secretary

125 Holmes Street

Frankfort, KY 40601-2108

KENTUCKY DEPARTMENT OF
CORRECTIONS (for injunctiverelief only)
Serve: LaDonna Thompson
Office of the Commissioner
Kentucky Department of Corrections
275 East Main
Frankfort, KY 40601-2321

J. MICHAEL BROWN, individually and in his
official capacity as Secretary of the Kentucky
Justice and Public Safety Cabinet
Serve: Office of the Secretary

125 Holmes Street

Frankfort, KY 40601-2108

LADONNA THOMPSON, individually and in her
official capacity as Commissioner of the Kentucky
Department of Corrections
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Serve: Office of the Commissioner )
Kentucky Department of Corrections )
275 East Main )
Frankfort, KY 40601-2321 )

)
KIMBERLY POTTER-BLAIR, individually and )
in her official capacity as Deputy Commissioner )
of Support Services of the Kentucky Department )
of Corrections )

Serve: Office of the Deputy Commissioner of )
Support Services )
Kentucky Department of Corrections )
275 East Main )
Frankfort, KY 40601-2321 )

)

PAULA HOLDEN, individually and in her )

official capacity as Deputy Commissioner of )

Community Services of the Kentucky Department )

of Corrections )

Serve: Office of the Deputy Commissioner of )
Community Services )
Kentucky Department of Corrections )
275 East Main )
Frankfort, KY 40601-2321 )

)
JIM ERWIN, individually and in his official )
capacity as Deputy Commissioner of Adult )
Institutions of the Kentucky Department of )
Corrections )
Serve: Kentucky Department of Corrections )
Education Branch )
275 East Main )
Frankfort, KY 40601-2321 )

)
RANDY WHITE, individually and in his official )
capacity as Warden of the Kentucky State )
Penitentiary )
Serve: Office of the Warden )
Kentucky State Penitentiary )
266 Water Street )
Eddyville, KY 42038 )

)
GREGORY HOWARD, individually and in his )
official capacity as Warden of the Luther Luckett )
Correctional Complex )
Serve: Office of the Warden )
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Luther Luckett Correctional Complex )
Dawkins Road, Box 6 )
LaGrange, KY 40031 )

CLARK TAYLOR, individually and in his official
capacity as Warden of the Kentucky State
Reformatory
Serve: Office of the Warden

Kentucky State Reformatory

3001 West Highway 146

LaGrange, KY 40032

SN N N N
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N~ —

AARON SMITH, individually and in his official
capacity as Warden of the Kentucky State
Reformatory
Serve: Office of the Warden

Kentucky State Reformatory

3001 West Highway 146

LaGrange, KY 40032

SN N N N

~
N~ —

KATHY LITTERAL, individually and in her official

capacity as Warden of the Bell County Forestry

Camp

Serve: Office of the Warden )
Bell County Forestry Camp )
560 Correctional Drive )
Pineville, KY 40977 )

STEVE HANEY, individually and in his official

capacity as Warden of the Blackburn Correctional

Complex

Serve: Office of the Warden )
Blackburn Correctional Complex )
3111 Spurr Road )
Lexington, KY 40511 )

GARY BECKSTROM, individually and in his official

capacity as Warden of the Eastern Kentucky

Correctional Complex

Serve: Office of the Warden )
Eastern Kentucky Correctional Complex )
200 Road to Justice )
West Liberty, KY 41472 )

ALAN BROWN, individually and in his official )
capacity as Warden of the Green River Correctional )
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Complex )

Serve: Office of the Warden )
Green River Correctional Complex )
1200 River Road )
P.O. Box 9300 )
Central City, KY 42330 )

)
JANET CONOVER, individually and in her official )
capacity as Warden of the Kentucky Correctional )
Institute for Women )
Serve: Office of the Warden )
Kentucky Correctional Institute for Women )
300 Ash Ave. )
P.O. Box 337 )
Peewee Valley, KY 40056 )

)
JOSEPH MEKO, individually and in his official )
capacity as Warden of the Little Sandy Correctional )
Complex )
Serve: Office of the Warden )
Little Sandy Correctional Complex )
505 Prison Connector )
Sandy Hook, KY 41171 )

)
DON BOTTOMS, individually and in his official )
capacity as Warden of the Northpoint Training )
Center )
Serve: Office of the Warden )
Northpoint Training Center )
P.O. Box 479 )
Burgin, KY 40310 )

)
RAVONNE SIMS, individually and in her official )
capacity as Warden of the Roederer Correctional )
Complex )
Serve: Office of the Warden )
Roederer Correctional Complex )
P.O. Box 69, )
LaGrange, KY 40031 )

)
STEVE WOODWARD, individually and in his official )
capacity as Warden of the Western Kentucky )
Correctional Complex )
Serve: Office of the Warden )
Western Kentucky Correctional Complex )
374 New Bethel Church Road )
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Fredonia, KY 42411 )

)

BOBBIE UNDERWOOD, individually and in her )

official capacity as Personnel Branch Manager )

of the Kentucky Department of Corrections )

Serve: Kentucky Department of Corrections )

Personnel Division )
275 East Main )
Frankfort, KY 40601-2321 )

)

Defendants )

)

AMENDED COMPLAINT

1. This is a class action lawsuit based on the wibifudi deliberate refusal of the
Defendants to comply with federal laws protecting tights of the Plaintiffs, who are deaf or
hard of hearing individuals in the custody of Defant Kentucky Department of Corrections
(“KDOC”).

2. The state agencies, entities, and officials nansddedendants in this case have
failed to comply with federal laws, including then&ricans with Disabilities Act, 42 U.S.C.

§ 12131 et seq., the Rehabilitation Act, 29 U.8.C94 et seq., and the Constitution of the
United States.

3. Through their policies and practices, Defendandsrdninate against deaf and
hard of hearing individuals in KDOC'’s custody. VHeave done this by denying deaf and hard
of hearing individuals in their custody adequatd aqually effective means of communication
with individuals outside of prison—including effaet communications between the Plaintiffs
and their loved ones. Defendants have also faigutovide adequate access to other auxiliary
aids and services necessary to accommodate deabashadf hearing individuals in a variety of
settings, including in connection with educatiomaligious, healthcare, and rehabilitative

programs. Defendants also refuse to provide dehard of hearing individuals in KDOC
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custody with adequate notification of importantlgavents and safety announcements, or to

provide adequate interpretative services at dis@py hearings. Additionally, Defendants have

discriminated against inmates who are deaf or bharing in work assignments.

4.

As a result of the Defendants’ discriminatory pi@scand practices, deaf and hard

of hearing individuals in KDOC's custody and care:

5.

have been prevented from effectively communicatindelephone with family,
friends, and attorneys outside of prison;

have been unable to receive necessary and adeqadieal treatment;

have missed prison-wide safety announcements,rpasonts, and
announcements for meals and other important datlyities;

have been excluded from participation in educatiand counseling programs
offered by KDOC, including those required under térens of their sentencing;
have been unable to and discouraged from atterstiamglard religious services
due to inadequate accommodations;

have been discriminated against in work assignments

have been denied the ability to meaningfully pgrtite and defend themselves in
disciplinary hearings; and

have been prevented from learning a trade andviageeducational and
industrial credits that could reduce their overadlarceration time.

Plaintiffs seek declaratory and injunctive reli@hd damages from the individual

Defendants named herein in their individual capegiton their own behalf and on behalf of the

class of all deaf and hard of hearing individual&KDOC'’s custody for the harms they have

suffered and continue to suffer as a result oxbfendants’ discrimination.
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I. JURISDICTION
6. This Court has subject matter jurisdiction oves thttion pursuant to 28 U.S.C.
§ 1331 (Federal Question).
II. VENUE

7. Venue is proper in this District, under 28 U.S.A.3®1(b), because all
Defendants reside in this District in Kentucky, ansubstantial part of the events giving rise to
claims herein occurred within this District.

1. PARTIES
A. Plaintiffs

8. Named Plaintiff Michael Knights (“Mr. Knights”), mate # 233021, has a
hearing disability and is currently incarceratedKahtucky State Penitentiary (“KSP”), and
under KDOC's custody and control.

9. Named Plaintiff Oscar Adams (“Mr. Adams”), inmat@43676, has a hearing
disability and is currently incarcerated at Kentu&tate Reformatory (“KSR”), and under
KDOC's custody and control.

10.  Mr. Knights is profoundly deaf, and has been deafesbirth. Mr. Knights is
educated and relies on American Sign Language ("ALcommunicate. To further his
education, Mr. Knights is currently trying to puesa GED within the KDOC system. Mr.
Knights requires a sign language interpreter teatiffely communicate with persons who do not
know ASL, and due to his deafness cannot use datdnelephone.

11.  Mr. Adams is profoundly deaf, and has been deakeshbirth. Mr. Adams relies
on American Sign Language (“ASL”) to communicalr. Adams attended and successfully
graduated from the Kentucky School for the De&f989. Mr. Adams cannot use a standard

telephone and requires an interpreter to commuaiedh those who are not proficient in ASL.



Case: 3:14-cv-00001-GFVT-EBA Doc #: 42 Filed: 10/01/14 Page: 8 of 42 - Page ID#:
1166

B. Defendants
1. State Agencies

12. KDOC is the Kentucky state agency responsibleterdperation of 12
correctional facilities. KDOC is a division of Dafdant the Kentucky Justice and Public Safety
Cabinet (“the Cabinet”), which in turn is a govemmal subdivision of Defendant the
Commonwealth of Kentucky. KDOC'’s Mission Statemisnio protect the citizens of the
Commonwealth and to provide a safe, secure and humane environment for staff and offendersin
carrying out the mandates of the legislative and judicial processes; and, to provide opportunities
for offendersto acquire skills which facilitate non-criminal behavior.

2. Individuals

13. J. Michael Brown is Secretary of the Cabinet, gpomsible for the training and
supervision of employees of the Cabinet and the KD&nd is responsible for their recognition
of and compliance with Kentucky laws.

14. LaDonna H. Thompson is the Commissioner of the KD¥D@ is responsible for
the day-to-day operations of KDOC. On informatéomd belief, she is aware of KDOC'’s
policies and practices regarding deaf and hardeafihg individuals.

15.  Kimberly Potter-Blair is the Deputy CommissionerSfpport Services of the
KDOC and is responsible for administrative servioesrections training, budget management,
offender information, information technology, pogtibn management, and re-entry branch. On
information and belief, she is aware of KDOC'’s pi@s and practices regarding deaf and hard of
hearing individuals.

16. Paula Holden is the Deputy Commissioner of Comnyudérvices of the KDOC

and is responsible for the oversight of KDOC's Rtodn & Parole Division and Local Facilities.
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On information and belief, she is aware of KDOGaig@es and practices regarding deaf and
hard of hearing individuals.

17.  Jim Erwin is the Deputy Commissioner of Adult Instions of the KDOC and is
responsible for the oversight of KDOC’s Adult Instions Division. On information and belief,
he is aware of KDOC's policies and practices reg@rdeaf and hard of hearing individuals.

18. Randy White is the Warden of the Kentucky Stateteetiary (‘KSP”). KSP is a
maximum and supermax security correctional faclbgated in Eddyville, Kentucky. The
facility opened in 1889. On information and belitf least some of the KDOC's deaf inmates
are in custody at KSP. As Warden, Mr. White islégal custodian of individuals under the
custody and care of KSP, and is responsible foar sa¢ée, secure, and humane treatment. On
information and belief, he is aware of KDOC'’s pa@iand practices regarding deaf and hard of
hearing individuals and he is aware of specifiaten complaints by deaf and hard of hearing
individuals at KSP regarding the violation of theghts.

19.  Gregory Howard is the Warden of the Luther Luck&trectional Complex
(“LLCC"). LLCC is a minimum and medium securityrcectional facility located in LaGrange,
Kentucky. The facility opened in 1981. On infotioa and belief, at least some of the KDOC'’s
deaf inmates are in custody at LLCC. As Warden,Maward is the legal custodian of
individuals under the custody and care of LLCC, enesponsible for their safe, secure, and
humane treatment. On information and belief, heenare of KDOC's policies and practices
regarding deaf and hard of hearing individuals la@ds aware of specific written complaints by
deaf and hard of hearing individuals at LLCC regagdhe violation of their rights.

20. Clark Taylor was the Warden of the Kentucky StagédoRmatory (“KSR”). Since

the initiation of this action, Aaron Smith has bemthe Warden of KSR. KSR is a medium
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security correctional facility located in LaGrang@ntucky. The facility was established in
1936. On information and belief, at least somthefKDOC's deaf inmates are in custody at
KSR.As Warden, Mr. Taylor and Mr. Smith is the legastodian of individuals under the
custody and care of KSR, and is responsible far Hade, secure, and humane treatment. On
information and belief, Mr. Taylor and Mr. Smitheaaware of KDOC'’s policies and practices
regarding deaf and hard of hearing individuals aredaware of specific written complaints by
deaf and hard of hearing individuals at KSR regaydhe violation of their rights.

21. Kathy Litteral is the Warden of the Bell County Estry Camp (“BCFC”). BCFC
is @ minimum security correctional facility locatedBell County near Pineville, Kentucky. The
facility opened in 1962. On information and belitf least some of the KDOC's deaf inmates
are in custody at BCFC. As Warden, Ms. Litterahis legal custodian of individuals under the
custody and care of BCFC, and is responsible far #afe, secure, and humane treatment. On
information and belief, she is aware of KDOC'’s p@s and practices regarding deaf and hard of
hearing individuals and she is aware of specifittem complaints by deaf and hard of hearing
individuals at BCFC regarding the violation of theghts.

22.  Steve Haney is the Warden of the Blackburn Comeeli Complex (“BCC").

BCC is a minimum security correctional facility &ied near Lexington, Kentucky. The facility
opened in 1972. On information and belief, attisasne of the KDOC'’s deaf inmates are in
custody at BCC. As Warden, Mr. Haney is the legatodian of individuals under the custody
and care of BCC, and is responsible for their ssdeure, and humane treatment. On
information and belief, he is aware of KDOC'’s pa@iand practices regarding deaf and hard of
hearing individuals and he is aware of specifidten complaints by deaf and hard of hearing

individuals at BCC regarding the violation of theghts.

10
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23.  Gary Beckstrom is the Warden of the Eastern Kent@krrectional Complex
(“EKCC”). EKCC is a medium security institutiondated in the Appalachian Region of
Morgan County in Eastern Kentucky. The facilityeapd in 1990. On information and belief, at
least some of the KDOC's deaf inmates are in cystd@EKCC. As Warden, Mr. Beckstrom is
the legal custodian of individuals under the cugtaxdd care of EKCC, and is responsible for
their safe, secure, and humane treatment. Omiafioon and belief, he is aware of KDOC's
policies and practices regarding deaf and harcafihg individuals and he is aware of specific
written complaints by deaf and hard of hearingvidiials at EKCC regarding the violation of
their rights.

24.  Alan Brown is the Warden of the Green River Coiimeal Complex (‘GRCC”).
GRCC is a minimum and medium security correctidaaility located in Mulenberg County
near Central City, Kentucky. The facility openadlB94. On information and belief, at least
some of the KDOC's deaf inmates are in custodyR€CG. As Warden, Mr. Brown is the legal
custodian of individuals under the custody and cA8RCC, and is responsible for their safe,
secure, and humane treatment. On information ehefphe is aware of KDOC's policies and
practices regarding deaf and hard of hearing iddi&is and he is aware of specific written
complaints by deaf and hard of hearing individ@l&SRCC regarding the violation of their
rights.

25.  Janet Conover is the Warden of the Kentucky Cdoeat Institute for Women
(“KCIW”). KCIW is a maximum and supermax securayrrectional facility located in Shelby
County near the town of Pewee Valley, Kentucky e Taxility opened in 1938. On information
and belief, at least some of the KDOC'’s deaf inmare in custody at KCIW. As Warden, Ms.

Conover is the legal custodian of individuals untther custody and care of KCIW, and is

11
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responsible for their safe, secure, and humanenezd. On information and belief, she is aware
of KDOC'’s policies and practices regarding deaf hadl of hearing individuals and she is
aware of specific written complaints by deaf anddhaf hearing individuals at KCIW regarding
the violation of their rights.

26.  Joseph Meko is the Warden of the Little Sandy QGiwaal Complex (“LSCC”).
LSCC is a medium and maximum supermax securityectonal facility located in Elliott
Country near Sandy Hook, Kentucky. The facilityenpd in 2005. On information and belief,
at least some of the KDOC'’s deaf inmates are itoclysat LSCC. As Warden, Mr. Meko is the
legal custodian of individuals under the custodg eare of LSCC, and is responsible for their
safe, secure, and humane treatment. On informatidrbelief, he is aware of KDOC's policies
and practices regarding deaf and hard of hearidigiguals and he is aware of specific written
complaints by deaf and hard of hearing individwlESCC regarding the violation of their
rights.

27. Don Bottoms is the Warden of the Northpoint Tragn@enter (‘“NTC”). NTC is
a medium security correctional facility located nBargin, Kentucky. The facility opened in
1983. On information and belief, at least somthefKDOC's deaf inmates are in custody at
NTC. As Warden, Mr. Bottoms is the legal custodshmdividuals under the custody and care
of NTC, and is responsible for their safe, secangl, humane treatment. On information and
belief, he is aware of KDOC'’s policies and praaicegarding deaf and hard of hearing
individuals and he is aware of specific written g@amts by deaf and hard of hearing
individuals at NTC regarding the violation of thaghts.

28. Ravonne Sims is the Warden of the Roederer CavredtComplex (“RCC”).

RCC is an Assessment and Classification Centeh®KDOC located in LaGrange, Kentucky.

12
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The facility opened in 1976. On information andidfeat least some of the KDOC'’s deaf
inmates are in custody at RCC. As Warden, Mr. Sgtse legal custodian of individuals under
the custody and care of RCC, and is responsiblthér safe, secure, and humane treatment. On
information and belief, she is aware of KDOC'’s p@s and practices regarding deaf and hard of
hearing individuals and she is aware of specifittem complaints by deaf and hard of hearing
individuals at RCC regarding the violation of theghts.

29.  Steve Woodward is the Warden of the Western Kent@ikrectional Complex
(“WKCC”). WKCC is a minimum and medium securityroectional facility located in Lyon
County, Kentucky. The facility opened in 1977. @formation and belief, at least some of the
KDOC's deaf inmates are in custody at WKCC. As teéar, Mr. Woodward is the legal
custodian of individuals under the custody and cAMYKCC, and is responsible for their safe,
secure, and humane treatment. On information ahefphe is aware of KDOC's policies and
practices regarding deaf and hard of hearing iddi&is and he is aware of specific written
complaints by deaf and hard of hearing individzl8VKCC regarding the violation of their
rights.

30. Bobbie Underwood is the Personnel Branch Manag#reoPersonnel Branch of
the Kentucky Department of Corrections. On inforioratand belief, she is responsible for
KDOC employee compliance with federal laws, inchglthe Americans with Disabilities Act,

42 U.S.C. § 12131 et seq., the Rehabilitation 28tlJ.S.C. § 794 et seq., and the Constitution
of the United States. On information and belieg shaware of KDOC'’s policies and practices
regarding deaf and hard of hearing individuals la@ds aware of whether KDOC employees and

KDOC policies comply with federal law.

13
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31. Defendants Brown, Thompson, Potter-Blair, Holdemyig, White, Howard and
Taylor, Smith, Litteral, Haney, Beckstrom, Browmr@ver, Meko, Bottoms, Sims, Woodward ,
and Underwood (“the Individual Defendants”) aresadite actors, acting under color of
Kentucky statutes and regulation in all activitiekevant to this action.

IV. FACTS

32. Foryears, KDOC has failed to provide the deaflaad of hearing inmates
housed at its facilities the accommodations thatraquired by the Title Il of the Americans with
Disabilities Act (“ADA”) and Section 504 of the Raiilitation Act of 1973 (“Section 504”). In
January 2013, Plaintiff Michael Knights and otheatland hard of hearing inmates at LLCC
retained the services of Weil, Gotshal & Manges I(IWeil”) and the Washington Lawyers’
Committee for Civil Rights and Urban Affairs (“WLEto assist them in obtaining the lacking
accommodations. Attorneys at Weil and the WLQ faesgan to raise these matters with the
KDOC, LLCC, and KSR in May 2013, through correspamce with the KDOC'’s
Commissioner, Ms. Thompson, and the two correclifawlities’ wardens, Messrs. Howard and
Taylor, respectively.

33. Defendants are aware of their obligations undee stad federal laws.
Nevertheless, Defendants have not remedied theirgadtern and practice of discrimination and
continue to discriminate against deaf and hardeafring individuals, resulting in disability-
based discrimination in at least five differentaae(A) ineffective access to
telecommunications; (B) ineffective access to aamjlaids and services; (C) ineffective access
to prison alerts and announcements; (D) ineffeaam@munication during disciplinary

proceedings; and (E) inadequate access to pristativoal opportunities.

14
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A. Ineffective Access to Telecommunications

34. KDOC provides hearing individuals in its custodgess to telecommunications
services in order for them to communicate with fgnfriends, and other individuals outside of
prison.

35. As the federal government has recognized, “[t]eteyghprivileges are a
supplemental means of maintaining community andlfatnes that will contribute to an
inmate’s personal development.” 28 C.F.R. § 540.10elephone and other forms of
telecommunication are very important to individual&DOC'’s custody because they foster the
family and community ties that are fundamental wtivate incarcerated individuals to improve
themselves and to prepare them to make a positiwsition back to civilian life once their
sentence is complete.

36. Because of their disability, most deaf and hartlesring KDOC inmates cannot
use traditional telephones to communicate withviglials outside of prison.

1. Telecommunications Devices for the Deaf (TDDs)

37. Some KDOC facilities, including KSR and KSP, pravideaf individuals in their
custody with limited access to telecommunicatioegicks for the deaf, or “TDDs”. TDDs are
electronic devices for text communication via @pélone line to enable people with hearing and
speech disabilities to communicate by telephonaseB on fifty-year-old technology, the TDD
is basically a telephone equipped with a keyboadladisplay screen. To communicate with
the deaf, the user of a TDD must type out evergtltivat is said in a conversation. A TDD is
effectively useless if both parties to a convewsatio not have TDD devices. In other words, a
deaf person with a TDD device cannot communicathk wther deaf individuals who do not have

TDD devices.

15
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38.  With special assistanced,, a relay service), deaf TDD users can communicate
with hearing persons. Relay services are federaindated services that operate as follows: the
party using the TDD places a call to a relay cerdrd a relay operator answers the call using
another TDD. The caller provides the operator \thhphone number of the party with whom
they wish to communicate, and the operator plaoesll. When a hearing person answers the
phone, the relay operator explains the relay serard states the name of the caller. The
responses of the hearing person are typed by ldne operator into a TDD, and transmitted over
the telephone lines to the TDD user. The call peds with the relay operator voicing what the
TDD user types to the hearing person receiving#le and typing what the hearing person
speaks. The process can also work the other wdyeaiang person who has no TDD can call
deaf individuals from a traditional telephone byngsthe relay service.

39. The relay service is free of cost to the usersthadaller pays only for the cost of
the call to the party with whom the caller wishesonverse. To connect to a relay services
center, an individual can either dial “711” fromyarhere within the United States or dial the
toll-free “800” number of the relay service in tt@ler’s locality. Accordingly, TDD relay
services in Kentucky may be accessed either bingallL1 or by calling Kentucky’s toll-free
relay service number.

40.  For the most part, deaf individuals in the Uniteédt& who use ASL have
abandoned the 50-year-old TDD technology and navzeiup-to-date and much more
convenient videophones. For those deaf individstilsusing a TDD, it is impossible to
communicate with a videophone user.

41.  Oninformation and belief, KSR has at least one TB@wvever, deaf and hard of

hearing individuals incarcerated at KSR are repiatdenied access to it. On information and

16
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belief, KSP and LLCC similarly have at least (aik@lly only) one TDD which deaf and hard of
hearing inmates are also frequently denied access.

42. Inthose rare instances when deaf and hard ofrigeardividuals are granted
access to the TDD it is ordinarily, yet inexplicglfor a shorter period of time than they would
have on a normal phone. This is especially detrtalavhere, as here, the conversations are
necessarily slower and more drawn out given the/lolagks of the technology.

43. KSR has never addressed the problem related t@siétant inequality when it
comes to TDD use.

2. Videophones

44.  Videophones and free or low-cost internet-basedwithks (collectively,
“videophones”) are (and have been for quite some)treplacing TDDs among deaf people
because they allow deaf individuals to communigate one another directly in ASL, without
having to communicate through written English (Eeatively foreign language, that is
especially difficult for many deaf persons to conmieate in) and without the use of relay
services. When using a videophone, callers caeael other, usually over an internet
connection. As a result, many deaf household®ngdr own a TDD and have no way to accept
a TDD call, as they rely exclusively on videophofastelecommunication.

45.  Deaf individuals using videophones can also calideo Relay Service (“VRS”)
to place calls to people who do not understand ASdo not have a videophone. The
mechanics of VRS are very similar to those of tiadal TDD relay service—the caller is routed
to an interpreter, the caller gives the interpréternumber of the party he is trying to reach, and
the interpreter then interprets the conversatiom spoken English.

46. Videophones and VRS permit deaf people to use AStead of having to carry

out every telephone call in written English throwegDD. Due to the fact that TDDs rely on

17
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written communications, they are by nature an usfsatory and ineffective means of
communication for many deaf individuals. Writingually does not provide effective
communication for a deaf individual. Many deafiinduals who became deaf before acquiring
language skills consider ASL to be their nativeglaege and English to be their second
language. Additionally, many deaf people acquimglih as their second language much later
in life. Therefore, the English reading and wgtiskill level of many deaf individuals, including
those incarcerated at KDOC institutions, is gemgralich lower than that of hearing people.

47.  Provision of videophones would also ensure that ieaates could place
telephone calls to deaf family and friends, thet waajority of whom no longer have TDD
devices.

48. Deaf individuals in Defendants’ custody have repéigtrequested videophone
access, but have been denied this access.

a. Videophones at KSP

49.  There are deaf inmates at KSP who use ASL and wéhdenied effective
telecommunication services due to the failure oPK8 provide videophone services to them.

50. Plaintiff Michael Knights cannot communicate witis lfriends and family who
have videophones but not TDD. Without the videaphat virtually impossible for Mr. Knights
to contact his sister, his daughter, his daughtedgher, and his friends.

51.  Plaintiff Michael Knights filed a formal Grievanedth Warden White to
specifically request access to videophones. WaVvdeite stated in his first stage response that
the TDD system provides effective communicationdose Mr. Knights can call his legal
counsel. Despite Mr. Knights’ ability to call Hegal counsel using TDD, it is still inadequate

because Mr. Knights cannot effectively communieaté his family and friends. Additionally,
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deaf inmates at KSP have extremely restricted anthacceptable level of access to the TDD,
especially in relation to hearing inmates’ accesstandard telephones.

b. Videophones at KSR

52.  There are deaf inmates at KSR who use ASL and whdenied effective
telecommunication services due to the failure oRKS provide videophone services to them.

53.  Plaintiff Oscar Adams cannot communicate with hisnds and family on the
outside given the lack of videophone servicespdrticular, Mr. Adams is very close to his
mother, but cannot communicate with her becaus®slyehas a videophone. Unfortunately,
Mr. Adams cannot even communicate with his mothgrarson because the evolution of her
fight with lupus prevents her now from visiting hirvir. Adams is allowed to use the TDD
service just once a week for 10-15 minutes.

C. Videophones at LLCC

54.  On August 10, 2012, Plaintiff Michael Knights, flla formal Grievance with
Warden Howard to address the unequal treatmendafficto deaf inmates with respect to the
phone system and specifically requested accesdéophones. On September 20, 2012,
Warden Howard dismissed the request on the bamtidvih Knights and other deaf inmates are
not mistreated because they can use the TDD.

55.  On information and belief, despite the initial redily LLCC eventually
understood, at least in part, the significant ustitutional hardships it was placing on its deaf
inmates and, at least provisionally, installeddewephone.

56. On information and belief, to the extent that vidleone is still accessible to deaf
inmates at LLCC it is available on unnecessarily anconstitutionally restrictive terms —
including prohibitively short periods of time.

d. Videophones at other KDOC Facilities

19



Case: 3:14-cv-00001-GFVT-EBA Doc #: 42 Filed: 10/01/14 Page: 20 of 42 - Page ID#:
1178

57.  Additionally, there are at least some hearing imsdioused at LLCC who have
deaf family on the outside. These individuals caly communicate with their deaf family on an
irregular basis.

58. On information and belief, deaf and hard of heamrgates at other KDOC
facilities have been denied equal and consistergsacto telecommunication services at those
facilities.

B. Inadequate Access to Auxiliary Aids and Services

59. Individuals in the custody of KDOC are by necessiholly dependent on KDOC
for medical, dental, educational, mental healthpleyment, and religious services, among other
services. Individuals in the custody of KDOC amoalependent on KDOC and its staff for all
of their basic daily needs, including food, exegciand safety.

1. Sign Language Interpreter Services

60. For deaf or hard of hearing individuals who relyABL as their primary form of
communication, use of a qualified ASL interpregenecessary to ensure effective
communication between a deaf or hard of hearintyidigal and an individual who does not use
ASL to communicate.

61. A qualified sign language interpreter is necessagause ASL is a complete,
complex language that employs signs made with #éimel$rand other movements, including
facial expressions and postures of the body. dtlanguage distinct from English—it is not
simply English in hand signals-it has its own vadaby, and its own rules for grammar and
syntax.

62. As noted above, writing usually does not provide@fve communication for a
deaf individual. English is generally considereskaond language for most deaf persons who

became deaf before acquiring language—ASL is tiegive language. Also, several deaf
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people acquire English as their second languageilatife, past the critical period of language
acquisition. Therefore, the English reading anding skill level of many deaf individuals,
including those incarcerated in KDOC facilitiesgenerally much lower than that of hearing
people.

63. Lip-reading usually does not provide effective conmigation for a deaf
individual and is generally far less effective thartten communication. It is extremely
difficult to lip-read English because only a sniediction of the sounds used in the language are
clearly visible on the mouth, and many sounds &natvisible look identical on the lips. In
addition to these difficulties in lip-reading, thbility to accurately lip-read is affected by the
speaker’s facial bone structure, facial musculatia@al hair, lighting, and other external
factors. Moreover, even if an ASL user were ablariderstand the sounds appearing on a
speaker’s lips, for the reasons discussed abovevshlel not necessarily understand the English
language or the vocabulary the speaker was using.

64. Thus, the provision of qualified sign language ripteter services is the auxiliary
service necessary to allow deaf individuals whoASe in KDOC's custody and under
KDOC's supervision to effectively communicate wKBDOC officials, KDOC employees, and
medical personnel.

65. Defendants, through their policies and practicai$id provide adequate access to
sign language interpreters for deaf individual&POC’s custody and control and under
KDOC's supervision.

66. On information and belief, Defendants do not prewvadlequate access to sign

language interpreters at KDOC facilities throughidahtucky.
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a. Interpreters for Access to Medical Services

67. Defendants are responsible for the medical caed @idividuals incarcerated by
KDOC.

68. Deaf individuals who rely on ASL require sign laage interpreters to
communicate effectively with medical staff.

69.  After receiving numerous written requests, Defetslane aware that deaf
individuals need sign language interpreters foir tmedical appointments.

70.  Nonetheless, deaf inmates at LLCC are still deimztpreter services at medical
appointments.

71. Deaf inmates at facilities other than LLCC, inchglthose housed at KSR and
KSP, are consistently denied interpreter servioesiedical appointments. Mr. Adams, an
inmate at KSR, has been denied access to interpferemedical appointments despite known
and serious medical conditions.

b. Interpreters for Access to Administrative Meetings

72. Defendants provide educational, mental health aodseling programs for
individuals in KDOC's custody.

73. Interpreters are not provided by Defendants fohgarograms, including for
educational classes and for religious ceremonié® same holds true for KSP, KSR and LLCC.

C. Interpreters for Access to Prison Programs

74. Interpreters are not provided by Defendants fortmge between prison
employees and inmates.
75.  Mr. Adams was denied an ASL qualified interpretehnia reclassification meeting

at KSR.
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2. Other Auxiliary Aids and Services

76.  For deaf and hard of hearing inmates who do noiA&le other auxiliary aids
and services are necessary to ensure their eggéisticipation in and understanding of
Defendants’ services and programs.

77. Computer Assisted Real Time (“CART”) is a systerat hrovides access to
spoken information for people with hearing lossART operators use a court reporting machine
to input spoken text. The output of the court ripg machine is fed to a computer, which
produces a text document that corresponds verglglos the words used by the speaker. Once
in the computer, the text can be displayed on apeen monitor (for one or two users) or
projected onto a screen (for more users.) CARJererally the system of choice for late-
deafened people attending classes or meetings.

78.  An Assistive Listening Device or System (“ALDS”)rcae any one of several
technologies that are used to improve the receptigpeech for people with impaired hearing,
including Mr. Adams, when it might be difficult anpossible to hear otherwise.

79. Thus, CART and/or ALDS is necessary to allow certééaf or hard of hearing
individuals in KDOC'’s custody and under KDOC'’s sop&ion to effectively understand and
participate in KDOC programs and services.

80. Defendants, through their policies and practicaittd provide adequate access to
CART or ALDS for deaf or hard of hearing individeah KDOC'’s custody and control and
under KDOC's supervision.

81. Oninformation and belief, Defendants do not prevadlequate access to CART
or ALDS at KDOC facilities throughout Kentucky.

a. Auxiliary Aids and Services at KSP
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82. Deaf and hard of hearing inmates at KSP are unitotishally denied the
conveniences of effectively all auxiliary aids asstvices.

b. Auxiliary Aids and Services at KSR

83. Deaf and hard of hearing inmates at KSR have beered effective access to
programs, such as stress management, anger mamdgerdeeducational classes, due to the
lack of any system of providing them with effectm@mmunication, such as CART and/or
ALDS.

C. Auxiliary Aids and Services at LLCC

84. Deaf and hard of hearing inmates at LLCC have la¢sm denied educational
opportunities, such as classes to achieve a Geladuglational Development (“GED”) degree,
due to the lack of any system of providing themhwvatfective communication, such as CART
and/or ALDS.

85.  For example, Mr. Knights, while incarcerated at I@,(had attempted to
complete his GED, but was unable to because ahdd@equate accommodations for the deaf.

d. Auxiliary Aids and Services at other KDOC Facilities

86.  On information and belief, deaf and hard of heanmgates at other KDOC
facilities have been denied auxiliary aids and isesvat those facilities.

C. Access to Visual Naotification of Announcements

87. Deaf and hard of hearing inmates throughout KDGsituttions have difficulty in
accessing public address and other audio alertammouncements available to other inmates.

1. Visual Notification at LLCC

88. Because deaf and hard of hearing inmates haveuredate to hear daily
announcements made by LLCC staff, such as annowrdsmequiring inmates to report to their

cells for head counts, special accommodations ezessary to assure that the deaf inmates are
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aware of the announcements. Often times the deafumished for failing to abide by such
announcements; however, the deaf inmates are moting the announcements, rather they are
unaware such announcements were ever made.

89. LLCC does on occasion use bed shakers for awakel@afinmates in the
morning. However, the extent of even this minig@hvenience is insufficient and does not
address the numerous other accommodations thatbmymsbvided to assure that deaf inmates
are apprised of prison announcements, emergeeidgoll calls.

2. Visual Notification at KSP

90. KSP also only provides minimal, if any, visual accoodations to deaf inmates.
There is no paging system or other system to adelyuzotify deaf inmates of public
announcements.

3. Visual Notification at KSR

91. KSR also only provides minimal visual accommodatitmdeaf inmates and does

not provide any type of paging system or other adegnotifications of public announcements.

4, Visual Notification at Other KDOC Facilities

92.  Oninformation and belief, deaf and hard of heanmgates at other KDOC
facilities have been denied visual notificatiormohouncements at those facilities.

D. Failure to Provide Effective Communication at Disgplinary Proceedings

93. Deaf and hard of hearing inmates are subjectedstiptinary proceedings
without effective communication.

94.  Although they are punished, many of these inmatesad understand the charges
against them or the parameters of their punishmitareover, the inmates are denied the ability

to defend themselves when they cannot hear wihmatppening during the hearings.
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95.  When inmates violate rules and regulations of LLESP, and KSR, they
undergo disciplinary proceedings conducted by hgasificers. During these proceedings, the
inmates have an opportunity to defend themseledsear the allegations against them, and to
understand the parameters of their punishment.

96. KDOC, LLCC, KSP, KSR, and their agents are denyirggdeaf and hard of
hearing inmates full due process by failing to pdevappropriate auxiliary services, interpreters,
or other means of interpretation.

97. The deaf and hard of hearing inmates are subj¢cteese proceedings without
understanding what is happening during the heariBgszause they are denied interpreters
and/or assistive listening devices or other auxile&ds or services the inmates are unable to hear
the adjudicator(s), the allegations against thenang of the results of the proceeding. They are
disciplined without complete knowledge of the claiagainst them or the length of their
punishment.

E. Access to Employment Opportunities

98. Deaf and hard of hearing inmates are, solely becatigheir disabilities, routinely
denied employment opportunities within KDOC fagdg. Further they are denied training
opportunities.

99.  Oninformation and belief, deaf inmates at KSP, ki LLCC have been
discriminated against in their efforts to particgéully and fairly in both training and
employment opportunities in “Prison Industries.”

100. On information and belief, deaf and hard of heanmgates at other KDOC
facilities have been denied the same opportunities.

101. Defendants’ failure to provide its deaf and hardh@&ring inmates with access to

telecommunication devices and services, effectbreraunication within KDOC institutions,
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access to announcements and alerts within the KId&Zutions, and access to employment
opportunities within KDOC institutions, has resdliea harm, and may result in future harm, to
deaf and hard of hearing individuals in KDOC cugtott also violates their rights under the
Americans with Disabilities Act, the Rehabilitatidat of 1973, and the United States
Constitution.

V. CLAIMS FOR RELIEF

COUNT |

DISCRIMINATION ON THE BASIS OF A DISABILITY IN VIOL  ATION OF THE
AMERICANS WITH DISABILITIES ACT (42 U.S.C. § 12131 ET SEQ.)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

102. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

103. OnJuly 12, 1990, Congress enacted the ADA “to joi@a clear and
comprehensive national mandate for the eliminatiogiscrimination against individuals with
disabilities.” 42 U.S.C. § 12101(b) (). Titledf the ADA states that “no qualified individual
with a disability shall, by reason of such disdbpjlbe excluded from participation in or be
denied the benefits of services, programs, or iéietsvof a public entity, or be subjected to
discrimination by any such entity.” 42 U.S.C. 8L32.

104. Plaintiffs are qualified individuals with a disabylwithin the meaning of Title I
of the ADA, 42 U.S.C. § 12131(2).

105. The claims under the ADA are brought against thieebeants as departments,
agencies, or instrumentalities of the State of Keky.

106. Defendants are each a “public entity” within theamie@g of 42 U.S.C. § 12131(1)

(B).

27



Case: 3:14-cv-00001-GFVT-EBA Doc #: 42 Filed: 10/01/14 Page: 28 of 42 - Page ID#:
1186

107. At all times relevant to this action, the ADA wasfull force and effect in the
United States and Plaintiffs had a right not tsbkjected to discrimination on the basis of their
disability by the Defendants. 42 U.S.C. § 12132.

108. The U.S. Department of Justice (“DOJ”) regulatiopilementing Title Il of the
ADA clearly requires the provision of effective comnication as part of its nondiscrimination
mandate. 28 C.F.R. 35.160.

109. The regulation states that “[a] public entity sliake appropriate steps to ensure
that communications with applicants, participaatsd members of the public . . . With
disabilities are as effective as communicationfiwihers.” 28 C.F.R. § 35.160(a).

110. Defendants’ failure to provide effective communigatfor individuals with
hearing disabilities denied and continues to denythe basis of their disability, Plaintiffs the
same access to Defendants’ services, benefitgjtesj programs, or privileges as the access
provided to hearing individuals.

111. Plaintiffs have been unable to communicate effetyiby telephone with
individuals outside of prison, unable to particgpat educational, mental health, employment,
disciplinary, and other KDOC services, and unablkearn of daily life and safety alert and other
notifications as effectively as hearing individued&KDOC'’s custody.

112. In order to ensure effective communication, the AR4uires that “a public
entity shall furnish appropriate auxiliary aids a®tvices where necessary to afford qualified
individuals with disabilities . . . an equal opponity to participate in, and enjoy the benefitsaof,
service, program, or activity conducted by a pubhtity.” 28 C.F.R. § 35.160(b) (I).

113. Auxiliary aids and services include, but are naiited to, “qualified interpreters

or other effective methods of making aurally delecematerials available to individuals with

28



Case: 3:14-cv-00001-GFVT-EBA Doc #: 42 Filed: 10/01/14 Page: 29 of 42 - Page ID#:
1187

hearing impairments,” 42 U.S.C. § 12103, suchoasputer-aided transcription services,
assistive listening systems, closed caption despdgen and close captioning, TDDs,
videophones, and videotext displays. 28 C.F.R5.8(B1.

114. Defendants subjected Plaintiffs to discriminatiofely on the basis of their
disability, in violation of their rights under t#A. They have done this by failing to provide
effective communication, and by not ensuring tltkcauate access to qualified sign language
interpreter services and other auxiliary aids argises is made available to individuals with
hearing impairments in KDOC'’s custody or under KD8(pervision.

115. In determining what type of auxiliary aid and seevis necessary, “a public entity
shall give primary consideration to the requestthefindividual with disabilities.” 28 C.F.R.
8160(b) (2).

116. Defendants have failed to give consideration tanifés’ requests, in most
instances flat out denying them their requestyideophone services, or providing unfairly
limited access to such services, for visual aledt @otification systems, for interpreter services,
and for other auxiliary aids and services.

117. On information and belief, the failure to providéeetive communication and the
failure to provide comparable access to servicesefits, activities, programs, or privileges are
policies, regular practices, and/or customs of bafats. These failures are ongoing and
continue to this date.

118. Defendants’ failure to provide appropriate auxiliards and services has
subjected Plaintiffs to discrimination on the basfisheir disability in violation of their rights

under the ADA, in ways that include, but are notiled to, the following:
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a. iInadequate access to sign language interpiatdrether appropriate
auxiliary aids and services to enable them to gigdte in and benefit from
Defendants’ programs;

b. inadequate access to prison audio alerts anificatbns; and
C. inadequate access to telecommunication devices.

119. The DOJ regulation implementing Title Il of the AD#so requires that public
entities, either directly or indirectly through ethcontractual or private arrangements, provide
disabled individuals with the same opportunitiepaaticipate and benefit from services as is
afforded to other individuals. 28 C.F.R. 35.160.

120. The regulation states, in relevant portion, thaj fjublic entity, in providing any
aid, benefit, or service, may not, directly or tlgb contractual, licensing, or other arrangements,
on the basis of disability—(i) [d]eny a qualifieadividual with a disability the opportunity to
participate in or benefit from the aid, benefit service; (ii) [a]fford a qualified individual with
disability an opportunity to participate in or béh&om the aid, benefit, or service that is not
equal to that afforded others.” 28 C.F.R. 35.13Q(6)—(ii).

121. Defendants are in violation of this regulation dthg and indirectly through
private entities, by refusing to permit certainfdead hard of hearing inmates to participate in
vocational and employment opportunities becausgbeif hearing disabilities.

122. As a proximate result of Defendants’ violationdPtdintiffs’ rights under the
ADA, Plaintiffs have suffered and continue to suffem discrimination, unequal treatment,
exclusion (including exclusion from Defendants’\sees, benefits, activities, programs, and
privileges), violations of their rights under tlawvs of the United States, financial loss, loss of
dignity, frustration, humiliation, emotional paindsuffering, anxiety, trauma, embarrassment,

and unnecessary loss of rights and privilegesudinofy unnecessary disciplinary measures.
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123. Defendants’ failure to comply with the ADA has rked, and will continue to
result, in harm to Plaintiffs, as Plaintiffs wilbitinue to be in the custody or under the
supervision of KDOC and will continue to attempiutge or avail themselves of the services,
benefits, activities, programs, and privilegeshef Defendants. This harm will continue unless
and until the Defendants are ordered by this Clountake modifications to the policies,
practices, and procedures of KDOC pursuant to tha A

COUNT Il

Discrimination on the Basis of a Disability in Viohktion of the Rehabilitation Act (29 U.S.C.
§ 794 et seq.)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

124. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

125. The purpose of the Rehabilitation Act is to engbhet no “qualified individual
with a disability in the United States . . . shafllely by reason of [] disability, be excludednfro
the participation in, be denied the benefits oh@isubjected to discrimination under any
program or activity receiving Federal financialiagsce. .. .” 29 U.S.C. 8§ 794(a).

126. Plaintiffs are qualified “individual[s] with a dibdity” within the meaning of the
Rehabilitation Act, 29 U.S.C. § 705(20).

127. Defendants receive “Federal financial assistand#iiwvthe meaning of 29
U.S.C. § 794(a).

128. The operations of KDOC and Defendants are “progshon activit[ies]” within

the meaning of 29 U.S.C. § 794(b)(I)(AB) and/or (b)(2)(B).
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129. Atall times relevant to this action, the Rehahtlin Act was in full force and
effect in the United States and Plaintiffs hadghtnot to be subjected to discrimination on the
basis of their disability by defendants. 29 U.$094(a).

130. The DOJ regulation implementing the Rehabilitathat clarifies the
requirements for Federal financial recipients, udahg correctional facilities, stating that “[a]
recipient that employs fifteen or more personslgiravide appropriate auxiliary aids to
gualified handicapped persons with impaired sensoanual, or speaking skills where a refusal
to make such provision would discriminatorily impar exclude the persons in the program
receiving federal financial assistance.” 28 C.BR2.503(f).

131. Appropriate auxiliary aids include, but are notitea to, “qualified interpreters
... and telephonic devices.” 28 C.F.R. § 42.503(

132. Defendants discriminatorily impaired Plaintiffs’ibdy to communicate
effectively with medical personnel, prison stafidandividuals outside of prison and/or
excluded Plaintiffs from educational, vocationaddarison-wide announcements. They have
done this by failing to provide appropriate auxyiaids in violation of the Rehabilitation Act.

133. Defendant’s failure to provide appropriate auxiliards and services for
individuals with hearing disabilities denied andhttoues to deny, on the basis of their
disabilities, Plaintiffs the same access to Defatidaervices, benefits, activities, programs, or
privileges as the access provided to hearing iddads.

134. On information and belief, the failure to providgpeopriate auxiliary aids and
services and the failure to provide comparable sct® services, benefits, activities, programs or
privileges are policies, regular practices, andi@mtoms of Defendants. These failures are

ongoing and continue to this date.
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135. Defendants’ failure to provide appropriate auxiliards and services has
subjected Plaintiffs to discrimination on the basfisheir disability in violation of their rights
under the Rehabilitation Act, in ways that inclubdet are not limited to, the following:

a. inadequate access to appropriate auxiliaryandsservices to enable them
to participate in and benefit from Defendants’ peogs;

b. inadequate access to prison alerts and anno@mtgnand
C. inadequate access to telecommunication devices.

136. Defendants have also violated Section 504 andhipéementing regulation by
excluding inmates who are deaf or hard of heanamfDefendants’ employment and vocational
benefits and opportunities. 28 C.F.R. 42.503(a).

137. As a proximate result of Defendants’ violationdPtdintiffs’ rights under the
Rehabilitation Act, Plaintiffs have suffered, armhtinue to suffer, from discrimination, unequal
treatment, exclusion (including exclusion from dhefant’s services, benefits, activities,
programs, and requirements), financial loss, ldsBgmity, frustration, humiliation, emotional
pain and suffering, anxiety, trauma, embarrassmamecessary loss of rights and privileges,
including unnecessary disciplinary measures, ajulyirio their health.

138. Defendants’ failure to comply with the RehabilitatiAct has resulted in harm to
Plaintiffs, and Defendants are liable to Plaintftis harm suffered. Defendants’ failure to
comply with the Rehabilitation Act will continue tesult in harm to Plaintiffs, as Plaintiffs will
continue to be in the custody or under the supiervisf KDOC and will continue to attempt to
use or avail themselves of the services, benefitsyities, programs, and privileges of
Defendants. This harm will continue unless and @fendants are ordered by this Court to
make modifications to their policies, practices] @nocedures pursuant to the Rehabilitation

Act.
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COUNT III

Violation of Free Speech Rights under the First andFourteenth Amendments of the United
States Constitution

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

139. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

140. Under the First and Fourteenth Amendments of thisedrStates Constitution,
States “shall make no law . . . abridging the foeedf speech.” U.S. Const. amends. 1.

141. 42 U.S.C. 8§ 1983 creates a cause of action wheersdn who under color of any
statute, ordinance, regulation, custom, or usafgany State or Territory or the District of
Columbia, subjects, or causes to be subjectedcitimgn of the United States or other person
within the jurisdiction thereof to the deprivatiohany rights, privileges, or immunities secured
by the Constitution and laws.”

142. The Individual Defendants are state actors, acatimgder color of Kentucky
statutes and regulation in all activities relevanthis action, deprived and continue to deprive
Plaintiffs of their freedom of speech, as secungthle First Amendment to the United States
Constitution and made applicable to the Statehbyburteenth Amendment, by preventing
Plaintiffs from communicating with people outsidelwe prison. Despite multiple complaints in
writing to KDOC, KDOC through the official actiomd the Individual Defendants, has denied
and continues to deny Plaintiffs access to telecomaation devices that would give them the

ability and opportunity to communicate with peopléside of prison.
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COUNT IV

Violation of the Religious Land Use and Institutioralized Persons Act of 2000 “Substantial
Burden on Religious Exercise” (42 U.S.C. 8 2000ctseq.)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

143. Plaintiffs allege and incorporate by reference emuthevery allegation above as
if fully set forth herein.

144. Governments may not impose substantial burdenberetigious exercises of
institutionalized persons even if the burden rasiutim a rule of general applicability. 42
U.S.C. § 2000cc-1(a).

145. Plaintiffs are “institutionalized persons” withihg meaning of The Religious
Land Use and Institutionalized Persons Act of 2080LUIPA”). 42 U.S.C. § 2000cc-1.

146. As a department, agency, or instrumentality of Keky, LLCC and KSR are
government within the meaning of RLUIPA. 42 U.S§2000cc-5(4).

147. KDOC and the Defendants have deprived and contmdeprive Plaintiffs of
their right to the free exercise of religion, aswged by RLUIPA, by unlawfully imposing a
substantial burden on Plaintiffs’ religious exeecisThey have done this by failing to provide
interpreters or other means for enabling Plaintdfeffectively communicate at weekly worship
services. The substantial burden defendants mapesed on Plaintiffs’ religious exercise
affects programs or activities that receive Fedimahcial assistance.

148. Defendants’ failure to comply with RLUIPA has resdl in harm to Plaintiffs,
and will continue to result in harm to Plaintiféss Plaintiffs will continue to be in KDOC'’s
custody and continue to be deprived of participairoweekly worship services unless and until
Defendants are ordered by this Court to make neatibins to KDOC policies, practices, and

procedures pursuant to RLUIPA.
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COUNT V

Violation of the United States Constitution Free Egrcise of Religion: First and Fourteenth
Amendments (42 U.S.C. § 1983)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

149. Plaintiffs allege and incorporate by reference emuthevery allegation above as
if fully set forth herein.

150. Under the First and Fourteenth Amendments of thisedrStates Constitution,
States “shall make no law respecting an establishofereligion, or prohibiting the free exercise
thereof.” U.S. Const. amend. |.

151. Defendants have, in their individual and officiapacities, deprived and continue
to deprive Plaintiffs of their free exercise ofiggdn, as secured by the First Amendment to the
United States Constitution and made applicablbédStates by the Fourteenth Amendment, by
discriminating against Plaintiffs because of teade of speech and by substantially burdening
their religious exercise.

152. Defendants’ failure to comply with the First anduReenth Amendments of the
United States Constitution has resulted in harfl&ntiffs, and will continue to result in harm
to Plaintiffs, as Plaintiffs will remain in the dogly of KDOC and continue to be denied
adequate weekly worship services unless and uefégmlants are ordered by this Court to make
modifications to their policies, practices, andqadures pursuant to the First and Fourteenth
Amendments of the United States Constitution.

COUNT VI

Violation of the United States Constitution Freedonfrom Cruel and Unusual Punishment:
Eighth and Fourteenth Amendments (42 U.S.C. § 1983)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)
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153. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

154. Under the Eighth and Fourteenth Amendments of thiged States Constitution,
“[e]lexcessive bail shall not be required, nor esoesfines imposed, nor cruel and unusual
punishments inflicted.” U.S. Const. amends. VIII.

155. Defendants have, in their individual and officiabacities, deprived and continue
to deprive Plaintiffs of their right to be free nocruel and unusual punishment as secured by the
Eighth Amendment to the United States Constituéiod made applicable to the States by the
Fourteenth Amendment.

156. Defendants have systematically denied Plaintiftseas to basic human services
and vital information during their incarceratioBefendants have failed to notify Plaintiffs of
prison alerts, announcements, and safety instngti@efendants refuse to provide Plaintiffs
with individual hearing devices. Moreover, Defent$ahave not provided effective
communication between Plaintiffs and prison off€iand medical staff. Defendants’ actions
place Plaintiffs at a substantial risk of serioutsife harm.

157. Defendants have actual knowledge of the unconstitak conditions to which
Plaintiffs were, and continue to be, subject, asrffs have submitted numerous written
complaints to KDOC staff requesting that sign laaggiinterpreters and other auxiliary aids and
services be made available to them and that amattee notification system be installed.

158. Despite actual knowledge of the substantial medindl safety risks Plaintiffs
face while in their custody, defendants continudispegard Plaintiffs’ medical and other needs

in violation of the Eighth and Fourteenth Amendnseritthe United States Constitution.
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159. Defendants’ failure to comply with the Eighth ansblReenth Amendments of the
United States Constitution has resulted in harfl&ntiffs, and will continue to result in harm
to Plaintiffs, as Plaintiffs will remain in the dosly of KDOC and continue to receive inadequate
medical treatment and other services unless anldQafendants are ordered by this Court to
make modifications to their policies, practices] @nocedures pursuant to Eighth and Fourteenth
Amendments of the United States Constitution.

COUNT VIl
Violation of the Kentucky Civil Rights Act Provision of Interpreters (KRS 344.500)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

160. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

161. The Kentucky Civil Rights Act provides that a “qgtii@d interpreter shall be
appointed in any proceeding before a board, comamsagency, or licensing authority of the
state or any of its political subdivisions, whee fhrincipal party in interest or a witness is deaf,
hard of hearing, or speech impaired.” KRS 344.500.

162. KDOC, KSP, LLCC, and KSR are state agencies thatspr many inmate
proceedings before a state board, commission,enag including, for example, parole and
disciplinary hearings.

163. Despite specific requests for interpreters, Pldstiave been subjected to many
KDOC proceedings falling within the scope of KRSIBD0 without the aid of any interpreter,

let alone a qualified interpreter.
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164. Defendants, through their policies and practiceasistently fail and even refuse
to provide adequate access to qualified interpsetaring inmate proceedings that fall within the
scope of KRS 344.500.

165. Defendants’ failure to comply with the KRS 344.3¢ resulted in harm to
Plaintiffs, and will continue to result in harmRdaintiffs, as Plaintiffs will remain in the custpd
of KDOC and continue to be unable to adequateltigyaate in the Defendants’ sponsored
proceedings unless and until Defendants are ordsrélais Court to make modifications to their
policies, practices, and procedures pursuant to B&ES500.

COUNT VIl
Violation of the Kentucky Civil Rights Act (KRS 344.120)

(Against all Defendants by the Plaintiffs on behalf of themselves and a class of similarly situated
individuals)

166. Plaintiffs allege and incorporate by reference emwthevery allegation above as
if fully set forth herein.

167. The Kentucky Civil Rights Act provides that “it@ unlawful practice for a
person to deny an individual the full and equabgmjent of the goods, services, facilities,
privileges, advantages, and accommodations ofce mhpublic accommodation.” KRS
344.120.

168. Defendants are state actors that fall within thatkieky Civil Rights Act’s
definition of “person.” KRS 344.010.

169. Despite specific requests for interpreters, videm@s, and other accommodations
to fully enjoy the goods and services purportedfgred by Defendants, Plaintiffs have been in a
large part denied their requests. Plaintiffs camgito be discriminated against due to their

disability and are unable to enjoy Defendants’ ancwdations.
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170. Defendants, through their policies and practicesasistently fail and even refuse
to provide the full scope of their available accoodations to Plaintiffs.

171. Defendants’ failure to comply with the KRS 344.1#8 resulted in harm to
Plaintiffs, and will continue to result in harmRdaintiffs, as Plaintiffs will remain in the custpd
of KDOC and continue to be unable to adequatelg\etije Defendants’ goods and services
unless and until defendants are ordered by thistGoumake modifications to their policies,
practices and procedures pursuant to KRS 344.120.

COUNT IX
Damages

(Against all Individual Defendantsin their individual capacities by the Plaintiffs on behalf of
themselves and a class of similarly situated individuals)

162. The individual Defendants, by their violatimithe constitutional provisions and
statutes specified above, have harmed Plaintiffd,vall continue to harm Plaintiffs, as Plaintiffs
will remain in the custody of KDOC or under the sapsion of KDOC and will continue to
attempt to communicate with people outside prisBlaintiffs are therefore entitled to recover
from the Individual Defendants, in their individuapacities, the actual damages they have
sustained by virtue of the Individual Defendantduct. In addition, Plaintiffs are entitled to
recover from the Individual Defendants, in thediindual capacities, punitive damages to
punish the individual Defendants for their pastations and to deter future violations against
Plaintiffs by these Defendants and until all Defamd are ordered by this Court to make the
modifications to their policies, practices, andqe@ures pursuant required by statute and the

United States Constitution.

VI. REQUEST FOR RELIEF

WHEREFORE, Plaintiffs pray that the Court:
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1. Certify this case as a Plaintiff class action parguo Rule 23(b)(2) and (3) of the
Federal Rules of Civil Procedure;

2. Pursuant to 42 U.S.C.§ 794(a), 42 U.S.C.8 121383 KRS 344.450 award the
named Plaintiffs and the class members recoveanpfand all damages, incurred
because of the Individual Defendants’ actions, ftbmIndividual Defendants in
their individual capacities;

3. Preliminarily and permanently enjoin Defendantsrfn@fusing to provide the
proper interpretative services, TTD, videophones, @her hearing devices that
are required for deaf and hard of hearing inmatdslty participate in the
programs offered by the federally funded prisorteys

4. Preliminarily and permanently enjoin Defendantsrfn@fusing to provide the
proper interpretative services, TTD, videophones, @her hearing devices that
are required for deaf and hard of hearing inmaidalty participate in and benefit
from the programs offered by these public entities;

5. Preliminarily and permanently enjoin Defendantsrfrdepriving Plaintiffs and
Plaintiff class members of the protections of tivstfand Fourteenth
Amendments of the United States Constitution purst@42 U.S.C. § 1983;

6. Award prejudgment interest;
7. Award reasonable attorneys’ fees;
8. Award monetary punitive and/or compensatory damageamst the Individual

Defendants in their individual capacities; and

9. Award Plaintiffs such other and further relief he Court deems just and proper.

VIl. JURY TRIAL DEMAND
Plaintiffs, by their counsel and pursuant to FatlBwule of Civil Procedure 38(b),
hereby demand a trial by jury on all claims soltiean this action.
Respectfully submitted,

/sl Gregory A. Belzley
Gregory A. Belzley
Camille A. Bathurst
BelzleyBathurst Attorneys
P.O. Box 278
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Prospect, KY 40059
502/292-2452
gbelzley@aol.com

P.J. McCarthy

Weil, Gotshal & Manges LLP
1300 Eye Street NW, Suite 900
Washington, DC 20005-3314
202/682-7041

202/857-0940 Fax
patrick.mccarthy@weil.com

Deborah Golden
Washington Lawyers' Committee

for Civil Rights & Urban Affairs
11 DuPont Circle, NW, Suite 400
Washington, DC 20036
202/319-1000
202/319-1010 Fax
deborah_golden@washlaw.org

Counsdl for Plaintiffs
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