UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

Melvin Wayne White,

)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
Gary Johnson,

Executive Director,
Texas Department of Criminal Justice,
Doug Dretke
Director, Correctional Institutions Division
Texas Department of Criminal Justice,
Charles O'Reilly,
Senior Warden, Huntsville Unit
Huntsville, Texas,
and,
Unknown Executioners;
Defendants.

No. _ _ _ __
(death-penalty case)

PLAINTIFF'S ORIGINAL COMPLAINT

I.
Nature of Action

01.

This action is brought pursuant to 42 U .S.C. § 1983 for violations and threatened violations
of the right of plaintiff to be free from cruel and usual punishment under the Eighth and
Fourteenth Amendments to the United States Constitution. Plaintiff seeks equitable relief.

H.
Plaintiff

02.

Melvin White is a United States citizen and a resident ofthe State of Texas. He is currently a
death-sentenced inmate under the supervision of the Texas Department of Criminal Justice,
TDCJ # 999317. He is held in the Polunsky Unit at 3872 F.M. South 350, Livingston, TX
77351.
HI.
Defendants

03.

Defendant Gary Johnson is the Executive Director of the Texas Department of Criminal
Justice. Doug Dretke is the Director of the Correctional Institutions Division of the Texas
Department of Criminal Justice (TDCJ). Charles O'Reilly is the Senior Warden of the
Huntsville Unit where the execution will occur. Defendants Unknown Executioners are
employed by the Texas Department of Criminal Justice and will carry out the scheduled
execution of Plaintiff. Plaintiff does not yet know their identities.
IV.
Jurisdiction and Venue

04.

This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331 (federal question), 1343 (civil
rights violations), 220 1 (declaratory relief), and 2202 (further relief). This action arises
under the Eighth and Fourteenth Amendments to the United States Constitution and under 42
U.S.C. § 1983.

05.

Venue in this Court is proper under 28 U.S.C. § 1391, and this Court has personal
jurisdiction over the defendants in this matter because the events giving rise to this claim will
occur in Huntsville, Texas.
V.
Facts

06.

Plaintiff Melvin White was sentenced to death following his conviction for capital murder in
the 112th Judicial District Court of Crockett County, Texas. Plaintiff challenged his
conviction and sentence in state and federal court through habeas corpus, alleging that the
State had no lawful authority to execute him. Plaintiff s petition for writ of certiorari filed in
the Supreme Court of the United States requesting it review the United States Court of
Appeals for the Fifth Circuit's denial of a certificate of appealability in his federal habeas
corpus proceedings was denied on October 11, 1005. Defendants, acting under color of
State law, will administer a lethal injection to Plaintiff on November 3, 2005.
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A.

Administration of Lethal Injection

07.

Defendants are given discretion under Texas law to design the protocol for the administration
of a death sentence by lethal injection, including which drugs will be injected to execute the
sentence. The precise lethal injection protocol designed by Defendants is kept a secret.
Plaintiff believes, however, that Defendants intend to administer the death sentence to
Plaintiff by injecting him with a lethal combination of three chemical substances: sodium
thiopental, or sodium pentothal (an ultrashort-acting barbiturate); pancuronium bromide, or
Pavulon (a curare-derived agent which paralyzes all skeletal or voluntary muscles, but which
has no effect whatsoever on awareness, cognition or sensation); and potassium chloride (an
extraordinarily painful chemical which activates the nerve fibers lining the inmate's veins
and which can interfere with the rhythmic contractions of the heart and cause cardiac arrest).
Because of Defendants' secrecy, Plaintiff has little to no other definitive information about
the details of the administration of the lethal injection.

08.

The particular combination of chemicals Defendants intend to administer to Plaintiff will
cause an intolerable risk that Plaintiff will consciously suffer an excruciatingly painful and
protracted death.

09.

Sodium thiopental, or sodium pentothal, is an ultrashort-acting barbiturate which is
ordinarily used to render a surgical patient unconscious for mere minutes, only in the
induction phase of anesthesia, specifically so that the patient may re-awaken and breathe on
his own power if any complications arise in inserting a breathing tube pre-surgery.

10.

Because of its brief duration, sodium thiopental may not provide a sedative effect throughout
the entire execution process, and because there are longer-acting barbiturates, the use of
sodium thiopental is wholly unnecessary to the administration of the death sentence.

11.

Due to the chemical combination used in the Texas execution process, there is also a
probability that the second chemical, pancuronium bromide, neutralizes the sedative effect of
the sodium thiopental.

12.

The second chemical involved in the lethal injection process, pancuronium bromide, or
Pavulon, is a derivative of curare that acts as a neuromuscular blocking agent.

13.

While Pavulon paralyzes skeletal muscles, including the diaphragm, it has no effect on
consciousness or the perception of pain or suffering. Additionally, because Plaintiffwill be
immobile and strapped to a gurney, there is no need to induce paralysis in the execution
process. The intended use ofPavulon in the administration of Plaintiffs death sentence by
lethal injection is therefore superfluous and wholly unnecessary.

14.

To the extent that the first chemical, sodium thiopental, is neutralized by the second,
Pavulon, the paralytic chemical (Pavulon) will serve only to mask the excruciating pain of
Plaintiff as he suffers injection of the third chemical, a high dosage of potassium chloride,
fully conscious but unable to express pain.
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15.

The third chemical, potassium chloride, is also superfluous and wholly unnecessary to the
administration of the death sentence. In the event the Plaintiff has not been rendered
sufficiently anesthetized, as is made probable by the injection of the first two chemicals,
potassium chloride will cause Plaintiff to suffer excruciating pain as it travels through the
venous system to the heart and eventually a painful cardiac arrest.

16.

The unknown executioners who will perform the lethal injection procedure on Plaintiff have
no training in anesthesia. After placement of one or two intravenous lines, unknown
_executioners will step behind a wall or curtain and remotely administer drugs to Plaintiff. At
the point at which unknown executioners will step behind the partition, Plaintiffwill still be
_conscious. Unknown executioners will not undertake direct observation, physical
examination, or electronic monitoring for anesthesia. In short, Defendants will not take any
measures to ensure or verify that Plaintiff will be rendered unconscious by the injection of
the initial chemical. prior to the injection of the next two chemicals.

17.

The risk of torture in the administration of lethal injection can be reduced and the death
sentence by lethal injection more humanely accomplished if performed in a manner not
inconsistent with the recommended practices of the 2000 Report of the AVMA Panel on
Euthanasia.

18.

The risk of inflicting severe and unnecessary pain and suffering upon Plaintiff in the lethal
injection process is particularly grave in Texas because the procedures and protocols
designed by defendants, to the extent known, do not include safeguards regarding the manner
in which the execution is to be carried out, do not establish the minimum qualifications and
expertise required of the personnel performing the critical tasks in the lethal injection
procedure, and do not establish appropriate criteria and standards that these personnel m\.lst
rely upon in exercising their discretion during the lethal injection procedures.

B.

Obtaining Venous Access Prior to Lethal Injection.

19.

Plaintiff has a history in which medical personnel have struggled to obtain venous access for
the purpose oftaking blood. Plaintiff has had to give blood throughout his life not through
his arms but through the back of his hand. Such a condition may make peripheral venous
access (superficial veins in hands, feet, lets, or arms) for placement of the two IVs required
for lethal injection difficult or impossible, because it is harder to insert an IV line into a vein
than to simply draw blood. Due to this, it is possible that access to a central vein may be
necessary to insert the IV lines prior to the lethal injection.

20.

Procedures for accessing a central vein, such as the cut-down procedure or percutaneous
techniques, are medically invasive and should not be undertaken unless appropriate
safeguards are in place, including being performed by a properly trained physician.

21.

On Wednesday, October 19, counsel for Plaintiffbytelephone call to the Warden's office of
the Huntsville Unit inquired of Defendants what course of action they intend to take in the
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event peripheral venous access is unobtainable. Plaintiff's counsel was referred to the Office
of the General Counsel for the Texas Department of Criminal Justice (TDCJ). On Thursday,
October 20, Defendants informed counsel for Plaintiff, through the Office of the General
Counsel for the Texas Department of Criminal Justice (TDCJ), that if the veins in Plaintiff's
arms are inadequate, a suitable vein will be found. Plaintiff s counsel inquired further
regarding what constitutes a suitable vein, and how access to such a suitable vein is obtained.
Later that day, the same representative from the Office of the General Counsel of TDCJ
called counsel for plaintiff and related that a cut-down procedure would not be an option.
22.

Plaintiff believes Defendants do not have any- written protocol for determining what
constitutes a "suitable vein" or how to locate and obtain access to a "suitable vein." Plaintiff
does not know whether Defendants intend to use the services of a physician for the purpose
oflocating a "suitable vein." Plaintiff does not know what medical procedures Defendants
will utilize to locate a "suitable vein." Plaintiff believes any such procedures will be ad hoc
in nature. Counsel for Plaintiff has been told that a cut-down procedure is not an option
should it be unable to obtain peripheral venous access; however, because Defendants keep
their protocol a secret and because there are no witnesses to IV insertion and no autopsy or
other medical review of the body other than pronouncement of death following the injection,
Plaintiff cannot be assured that Defendants will not resort to a cut-down procedure to obtain
a suitable vein. Nor does Plaintiff know whether Defendants intend to resort to other means
of central venous access besides a cut-down procedure such as percutaneous techniques
should it be unable to obtain peripheral venous access.

23.

Plaintiff has sought administrative relief from his anticipated torture through the Texas
Department of Criminal Justice, and such relief was not forthcoming.

VI.
Claims
24.

Plaintiff incorporates paragraphs 1-19 by reference.

25.

First Claim: Defendants Gary Johnson, Doug Dretke, Charles O'Reilly, and Unknown
Executioners are acting under color of Texas law and with deliberate indifference in
administering to Plaintiff a lethal injection consisting of a combination of chemicals - all of
which are entirely superfluous to the execution process - that will cause unnecessary pain in
the course of executing his sentence of death by lethal injection, thereby depriving Plaintiff
of his rights under the Eighth and Fourteenth Amendments to be free from cruel and unusual
punishment, and in violation of 42 U.S.C. § 1983.

26.

Second Claim: Defendants Gary Johnson, Doug Dretke, Charles O'Reilly, and Unknown
Executioners are acting under color of Texas law and with deliberate indifference to
Plaintiff s medical needs in withholding from Plaintiff their protocol, if any, with respect to
gaining venous access should peripheral access not be possible and in potentially performing
torturous ad hoc invasive medical procedures on him in order to locate a suitable vein in
which to place the IV s should peripheral access not be possible, thereby depriving Plaintiff of
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his rights under the Eighth and Fourteenth Amendments to be free from cruel and unusual
punishment, and in violation of 42 U.S.C. § 1983.
VII.
Prayer for Relief

27.

Plaintiff requests that this Court grant a permanent injunction barring Defendants from
injecting him with these chemicals in the manner they currently intend.

28.

Plaintiff requests that this Court order Defendants to disclose their protocol and intended
plan for gaining venous access to Plaintiff should peripheral access be unobtainable and grant
an injunction barring Defendants from performing any medically invasive procedures on
Plaintiff such as a cut-down procedure or percutaneous central line placement until such time
as they can demonstrate such medical procedures are necessary and include the proper
safeguards to protect Plaintiffs legitimate medical needs.

29.

Plaintiff requests that this Court grant reasonable attorneys' fees pursuant to 42 U.S.C. §
1988 and the laws of the United States, as well as for costs of suit and any further relief that
this Court deems just and proper.
VIII.

Jury Demand
30.

Plaintiff, by and through his attorneys, and pursuant to Federal Rule of Civil Procedure 38,
demands trial by jury of all issues triable by jury.

Respectfully submitted,

David R. Dow *
Texas Bar No. 06064900

Jared Tyler
Texas Bar No. 24042073

TEXAS INNOCENCE NETWORK

TEXAS INNOCENCE NETWORK

University of Houston Law Center
100 Law Center
Houston, Texas 77204-6060
TEL: (713) 743-2171
FAX: (713) 743-2131

University of Houston Law Center
100 Law Center
Houston, Texas 77204-6060
TEL: (713) 743-8592
FAX: (713) 743-2131

* Lead counsel
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VERIFICATION

State of Texas
County of Harris

§
§
§

I, Jared Tyler, attorney for Plaintiff in the above-entitled action, being duly sworn, state thatto the best of my knowledge and belief, the facts sets for in this Complaint are true and correct.

Subscribed to and sworn before me this~ay of October 2005.

~~>

K. HAMILTON

IIQ,""",~\

MV 'x')MMISSION EXPIRES

otary public, State of Texas

DECEMBER 5, 2006
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CERTIFICATE OF SERVICE
I certify that a copy of Plaintiff s Original Complaint has been served on the following by
,2005.
Federal Express on this 2:L day of

Ochw

Ms. Melinda Bozarth
General Counsel
Texas Department of Criminal Justice
Office of the General Counsel
209 W. 14th Street, Ste. 500
Austin, TX 78711
TEL:(512) 463-9899
Ms. Gena Bunn
Assistant Attorney General of Texas
Capital Division
P.O. Box 12548
Austin, TX 78711-2548
TEL: (512) 936-1600
FAX: (512) 320-8132
Mr. Charles O'Reilly
Huntsville Unit
815 12th Street
Huntsville, TX 77342
TEL: (936) 437-1950
FAX: (936) 29~-8073
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