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[. Introduction

On February 5, 1981, the Education Law Center, attorneys for New Jersey
public school children in four of the most impoverished cities in the state, filed a
complaint against several state officials, demanding a “thorough and efficient”’
education. Nearly two decades later, the state’s Department of Education is in the
process of implementing significant changes ordered by the New Jersey Supreme
Court. The story of Abbott v. Burke presents us with the difficulties of institutional
reform litigation on the state level. The focus of this paper highlights the case’s
journey through the New Jersey Supreme Court, and considers the elements
necessary to successfully effectuate such a litigation.

Abbott v. Burke is a complex case, taking place throughout the course of
approximately two decades. In my view, the case represents a success for the
plaintiff class. The decisions of the New Jersey Supreme Court has lead to the
implementation of progressive educational policies and the infusion of funds into
poor communities throughout New Jersey. The case, most importantly, changed
the dialogue in the state surrounding issues of education. The dialogue initially
centered on whether property-poor school districts should be compared to
wealthier districts when considering education funding. The dialogue now centers
on the varied ways to implement means of improving schools in the property-poor

districts. The interesting question in Abbott, is: how did the plaintiffs achieve this

! This was based on the following provision in the New Jersey Constitution governing public school
education: “The Legislature shall provide for the maintenance and support of a thorough and
efficient system of free public schools for the instruction of all the children in this State between
the ages of five and eighteen years.” NJ Const. (1947) Art. VIII, § 4, para. 1.



success? Essentially, how can a politically disenfranchised group get the
attention of the state's top policymakers?

The Lessons of Abbott.  Abbott is a model for conducting a successful
state institutional reform litigation. In conducting interviews of various participants
in the case and school administrators, and reviewing some of the literature
surrounding the case, it became evident that Abbott's success depended on a
multitude of factors. These factors should be viewed in the context of two
background issues, which are essentially descriptive elements of Abbott. First,
the length and compiexity of the case was unavoidable. Second, Abbott was
highly contested and political. Each of the following factors will be expounded
upon throughout the paper; but it should be noted initially that some are unique to
New Jersey:

(1) 1t is necessary for such cases to be conducted at the highest level of
the State judiciary. Educational reform was simply not possible without
the involvement of the New Jersey Supreme Court.

(2) The success of Abbott was highly dependent on the Court's
commitment to the issues of reform. The plaintiffs had an easier task

due to the progressive history of the Court.

? Interview with Professor Paul Tractenberg, Rutgers Law School and founder of the Education
Law Center, Newark, NJ, January 19, 1999; Interview with David Sciarra, Director of the
Education Law Center and Attorney for the Plaintiffs, January 26, 1999; Telephone interview with
Nancy Kaplan, Assistant Attorney General of New Jersey, March 18, 1999; Telephone interview
with Dr. Ronald F. Larkin, Superintendent, New Brunswick, New Jersey, March 26, 1999;
Telephone interview with Dr. Larry Leverett, Superintendent, Plainfield, New Jersey, March 26,
1999; Telephone interview with Jacqueline McConnell, Department of Education, Special
Assistant for School Improvement, March 26, 1999; Telephone interview with Dr. Leo Klagholz,
Commissioner of Education from 1994 to 1999, October 21, 1999.



(3) Despite its progressive history, the Court’s instinct for self-preservation

prolonged the case. The Court's notions of self-preservation led to its
continued deference to the other branches, notwithstanding repeated
failures to follow the court's directives. As a result, the court exercised
great restraint in ordering any specific remedies, refraining from doing
so for a number of years. When the court did engage in remedial
action, it did so with much hesitance and as a last resort.

— (4) The Court's deference, and corresponding hesitance to address issues
of remedy, stemmed from state-specific concerns regarding the
relationship between the judiciary and the other branches of
government. In contrast, the accommodationist relationshi,p of tl:me
judiciary to the executive and legislature in New Jersey motivated the
court to eventually require a more specific remedy. This flexible
relationship positioned the court as a policy-maker, ensuring its
activism.

(5) Finally, the plaintiffs were able to sustain a long-term litigation such as
Abbott. The piaintiffs’ attorneys in Abbott were uniquely situated to
sustain such a litigation, and continue to play a relevant part in the
implementation process.
Whether these factors can be replicated in other areas is debatable.

However, Abbott’s position as one of the most far-reaching educational reform

decisions, provides us with valuable information as to how one can achieve



success at the state level. The above factors are important considerations of
progress in other areas requiring state court attention.

Abbott as an Institutional Reform Litigation:

The Court in Abbott dealt with many of the concerns of institutional reform
litigation. Specifically, the court struggled with issues of legitimacy and judicial
capacity. These issues are encompassed within general concerns surrounding
the institutional reform litigation, due to the differences of such litigations to
traditional forms of litigation. Institutional reform litigations, also known as
structural reform cases, are distinguishable from traditional litigation in various
ways. First, the institutional reform litigation focuses on social wrongs instead of
isolated wrongdoings.” Second, the institutional reform litigation addresses the
concerns of a class or group, not individuals.* The group’s primary connection is
the institution which they are challenging. Third, such litigations seek prospective
relief, that is, relief that substantially changes (“reforms”) the challenged
institutions. Such litigations also appeal to an activist judicial role.

In several important aspects, many of the characteristics of institutional
reform litigation were present in Abbott. Abbott focused on disparities in funding
and the resulting problems in the adequacy of public schoo!l education for
students in impoverished communities. Abbott also concentrated on a victimized

group independent of the lawsuit, that is, students in property-poor school

3 Owen Fiss, The Forms of Justice, 93 HARV. L. R. 18 (1979).
*1d. at 18-22.



districts.> Finally, the Abbott plaintiffs sought prospective relief to displace the
perceived threat to the state’s constitutional guarantee of a particular level of
education, and to institute a higher level of education for students in property-poor
communities.

Pure application of the typology of institutional reform litigations to Abbott
is limited to the above descriptions. Abbott indeed involved a victimized group
that challenged a seemingly entrenched social condition. However, other aspects
of such litigations are only partially present in Abbott. While judicial activism®
played an important role in Abbott, the court's level of activism was significantly
curtailed by its continued deference throughout the course of the litigation. The
court exercised activism grudgingly, refraining from enunciating a specific remedy
for over sixteen years. This is evident in the court’s many decisions to simply
refrain from retaining jurisdiction through much of the case. To this extent, Abbott
can be understood more as a hybrid case, combining traditional aspects of
litigation with the more far-reaching aspects of institutional reform litigation.

The deferential stance of the court throughout a significant portion of the
case is striking. Indeed, the court made consistent efforts to diminish its
involvement in any remedy. The court’s hesitance can be explained as a

response to many of the criticisms of institutional reform litigation, questioning the

3 The class was defined as follows in Abbott I, 495 A.2d 376, 380, n.1: “The class includes all
children residing and attending public school in the school districts of Camden, East Orange,
Irvington, and Jersey City.” This was later extended in Abbott II to include students in property-
poor districts identified as “Special Needs Districts.” See infra Part IV.

® One noted aspect of the institutional reform litigation is the court’s active role in developing and
ensuring the enforcement of a remedy. See id; see also Abram Chayes, The Role of the Judge in Public
Law Litigation, 89 HARV. L. R. 1281.



legitimacy and competence of judicial involvement in such complex and
entrenched social issues as education. One such criticism by Colin Diver,
suggests that the court’s very involvement in such politically charged areas
undermines its Iegitimacy.7 Donald Horowitz, another critic, has questioned the
very capacity of judges and the courts to engage in such issues, considering the
constraints of the judicial method,® generalist judicié;lrtraining,9 and the
adjudicative process.'® These criticisms have not curtailed the flow of cases
challenging educational systems, prisons, and other complex public institutions.
But the Abbott court’s cautious approach to the issue of education reform can be
viewed as a response to such concerns.

Indeed, many of the criticisms concerning legitimacy and competency were
leveled directly at the New Jersey Supreme court due to its Mount Laurel
decisions. In the Mount Laurel cases, the court struck down the use of municipal
exclusionary regulations as barriers to development of low-income housing in
suburban areas."' Following local resistance to its initial decision, the court then

specified a procedural system to adjudicate zoning cases throughout the state

? Colin S. Diver, The Judge As Political Powerbroker: Superintending Structural Change in Public
Institutions, 65 VA. L.REV. 43, 106 (1979).

® DONALD L. HOROWITZ, THE COURTS AND SOCIAL POLICY 22-23 (1977) Horowitz argues that
the requirement of judges to answer questions leads them make ad hoc decisions that are not good
for policy-making. Additionally, judges are drawn to dangerous reductionists conclusions.

®1d. at 31. Horowitz argues that judges are forced to rely on experts because as generalists they lack
the necessary information to make informed judgements. This reliance is further complicated by
the judge’s lack of experience and skill in interpreting the expert information.

Y]1d. at51.
1 Southern Burlington County NAACP v. Township of Mount Laurel, 336 A.2d 713, cert. denied,
423 U.S. 808 (1975) (Mount Laurel I).



and promulgated a set of rules governing the process.'? Chief Justice Robert
Wilentz even went so far as to hand-pick the specialized trial judges who would
effectuate the procedural policies.” The court's expansive ruling subjected it to
much criticism, even jeopardizing the position of Chief Justice Wilentz.™
Comparatively, the court exercised significant restraint in Abbott. One hypothesis
of the court’s motivation is that the court's caution countered its bold moves in the
Mount Laurel cases.

Regardless of the critiques leveled at the court, it made a significant
contribution to state-based institutional reform litigations. Although no significant
improvements reached the name plaintiffs,15 it created a progressive
understanding of the state’s constitutional requirement to provide public
education. |t also led to the implementation of significant improvements in the
property-poor districts.

Outline of Paper. As mentioned above, | will endeavor to explain the
factors in Abbott that are informative to conducting state based challenges to
seemingly intractable areas of social reform. Section Il of the paper will address

the problem of financing public school education in New Jersey. Section i

12 Southern Burlington County NAACP v. Township of Mount Laurel, 456 A.2d 390 (1983)
(Mount Laurel II).

13 CHARLES M. HAAR, SUBURBS UNDER SEIGE: RACE, SPACE, AND AUDACIOUS JUDGES, 55
(1996).

' 1d. at 149. (A state constitutional provision allowed the governor to reappoint justices after seven
years. Chief Justice Wilentz was barely reconfirmed by the state Senate.).

** Raymond Abbott, the main name plaintiff, never received the benefits of the court’s rulings.
“Raymond’s name is on the lawsuit, but it has nothing to do with him,’ [his mother] said. ‘My
rejoicing is for all the children in the 28 cities. We could have a Picasso or a president among them
and, until this ruling, we’ve been writing them off before they started.”” Robert Hanley, Plaintiff
Regards Schools Ruling From a New Jersey Jail, N.Y. TIMES, June 12, 1990, at B1.



discusses the history of educational finance litigation, considering some of the
differences in Abbott. Section IV will provide a synopsis of Robinson v. Cahill, the
predecessor case to Abbott. It will also discuss the relevant history of Abbott v.
Burke, and noteworthy moments in the case. Section V will detail the five factors
that make Abbott a case worthy of analysis as a leader in state institutional reform
litigation. Finally, Section VI will consider the implementation of the court’s
orders.

Il. Financing Public School Education: The New Jersey Problem

The plaintiffs in Abbott presented a paradoxical picture of public school
education in New Jersey. While the state overall was in the ranks of states
spending a significant amount on education, correspondingly significant gaps
existed in the spending and quality of education between property-rich and
property-poor districts.’® Much of New Jersey’s problems resulted from the
suburbanization that is so widespread throughout the nation. With mostly whites
moving out of the cities, urban areas became increasingly populated by
minorities. Investment in urban areas also decreased, resulting in a polarization
of affiuent suburbs and financially constrained cities."’

Gaps in spending and the quality of education resulted from the method of

school funding used in New Jersey, as well as unique problems facing

' WILLIAM A.. FIRESTONE ET AL., FROM CASHBOX TO CLASSROOM: THE STRUGGLE FOR FISCAL
REFORM AND EDUCATIONAL CHANGE IN NEW JERSEY, 20 (1997).

17 See CHARLES M. HAAR, SUBURBS UNDER SEIGE, at 5-6. “The old central cities were hollowed
out as white upper-income households moved to the detached, single-family homes in the suburbs.
Two worlds loom — residentially segregated minority areas with poor-quality schools, inadequate
public facilities, few job opportunities, and high crime and delinquency rates, and a suburban



impoverished school districts. New Jersey, as in most states, '® derives its funding
for schools partly based on some level of property taxes within each local school
district, as well as a combination of state and federal funds. The predominant use
of local property taxes to fund school districts worked to the disadvantage of
property-poor districts.” Property-poor districts taxing themselves at a higher rate
were still unable to generate adequate income.?® This baseline problem,
insufficient revenue raising capacity, was compounded by municipal overburden.
Property-poor urban districts with fewer funds also had to contend with a greater
need for non-education public services such as police and fire protection and
road maintenance.?’

The resulting disparities of the funding system for property-peor school
districts gained New Jersey an honorable mention in Jonathan Kozol's book on
the failure of public education.? Kozol visited Camden, New Jersey in 1980,

during the course of Abbott. He witnessed a number of deficiencies: students

attempting to learn without the necessary textbooks, students in science labs with

sphere whose ... ways of life are more expensive and expansive, safer, and more conducive to sound
individual development.”

® Joseph S. Patt, School Finance Battles: Survey Say? It's All Just a Change in Attitudes, 34 HARV.
C.R.-C.L. REV. 547, 551 (1999).

1 Margaret E. Goertz, The Finances of Poor School Districts, THE CLEARING HOUSE, November
1994, at 74 (“Wealthy suburban communities in New Jersey typically have per-pupil property tax
bases that are ten times the size of those in neighboring cities.”).

0 See Robert E. Slavin, After the Victory: Making Funding Equity Make a Difference, 33 Theory in
Practice 98,98 (No.2) (Spring 1994) (“Before the funding equity decision in New Jersey, the
impoverished East Orange district had one of the highest tax rates in the state, but spent only
$3000 per pupil, one of the lowest per-pupil expenditures in the state.”

2'1d. ar 99.

 SAVAGE INEQUALITIES: CHILDREN IN AMERICA’S SCHOOLS (1991).






