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I. Introduction

The seminal Gautreaux lawsuit,1 which successfully challenged Chicago's discriminatory

public housing siting practices, has provided a leading model for public housing desegregation

litigation since 1969. In particular, much attention has been devoted to analyzing the

effectiveness of the Gautreaux remedy, an extensive program which provided housing

certificates2 providing rent subsidies for some 7,100 minorities moving to predominantly white

neighborhoods in Chicago and its suburbs.3 For more than two decades, social scientists and

government agencies have examined the effect of the move on the lives of the minority families

involved,4 finding such positive results that a nationwide HUD program, Moving to Opportunity,

was modeled after the Gautreaux demonstration program. Significantly less attention has been

given to examining why the Gautreaux plaintiffs were so successful in implementing the court-

ordered remedy, particularly in contrast to the extremely high levels of resistance normally faced

1 See Gautreaux v. Chicago Housing Authority, 296 F.Supp. 907 (N.D. 111. 1969); Gautreaux v. Chicago Housing
Authority, 304 F.Supp. 736 (N.D. 111. 1969). For descriptions of the case from its inception through the remedy
phase, see ELIZABETH WARREN, THE LEGACY OF JUDICIAL POLICY-MAKING: GAUTREAUX V. CHICAGO HOUSING

AUTHORITY - THE DECISION AND ITS IMPACTS (1988); Alexander Polikoff, Gautreaux and Institutional Litigation,
64 CHI.-KENT L. REV. 451 (1988); A. Dan Tarlock, Remedying the Irremediable: The Lessons of Gautreaux, 64
CHI.-KENT L. REV. 573 (1988); Janet Koven Levit, Rewriting Beginnings: The Lessons of Gautreaux, 28 J.
MARSHALL L. REV. 57 (1994).
2 In this paper, I refer to two separate programs jointly as Section 8 certificates and vouchers. The Section 8
Existing Housing Certificate Program "provides tenants whose homes cost no more than the federally prescribed
Fair Market Rent (FMR) with a subsidy equal to the difference between 30% of their incomes and their rents."
Michael H. Schill and Susan M. Wachter, The Spatial Bias of Federal Housing Law and Policy: Concentrted
Poverty in Urban America, 143 U. PA. L. REV. 1285, 1335 (1995). In the Section 8 Housing Voucher Program,
"voucher recipients receive the difference between 30% of their incomes and a hypothetical rent based on the
applicable FMR for their area." Id. See 42 U.S.C. § l437f(o). The difference in these programs is that the voucher
program allows tenants to spend more than 30% of their income on rent to the extent they place their certificate in a
unit above FMR. Both of these tenant-based programs are distinguished from project-based Section 8 subsidies,
which are rent subsidy contracts issued by HUD for units in a specific project.
3 See Levit, supra note 1, at 75-76.
4 See, e.g., U.S. DEPARTMENT OF HOUSING & URBAN DEVELOPMENT, THE GAUTREAUX HOUSING DEMONSTRATION:

AN EVALUATION OF ITS IMPACT ON PARTICIPATING HOUSEHOLDS (1979); James E. Rosenbaum, Black Pioneers - Do
Their Moves to the Suburbs Increase Economic Opportunity for Mothers and Children?, 2 HOUSING POL'Y DEBATE
1179 (1991); Leonard S. Rubinowitz, Metropolitan Public Housing Desegregation Remedies: Chicago's
Privatization Program, 12 N. I I I . L. REV. 589 (1992); Florence Wagman Roisman and Hilary Botein, Housing
Mobility and Life Opportunities, 26 CLEARINGHOUSE REV. 335 (1993); James E. Rosenbaum et ah, Labor Market
Experiences of Low-Income Black Women in Middle-Class Suburbs: Evidence from a Survey of Gautreaux



in desegregation litigation.5 Instead, to the extent the efficacy of the Gautreaux remedy is

examined in legal literature, it is considered in the broad context of the legitimacy and

effectiveness of using litigation to achieve institutional policy change.6

This paper seeks to build on this existing housing desegregation literature by examining

more specifically how the choices made in the organization of an order or consent decree affect

its prospects for effective implementation. In particular, I want to examine how remedies for

discrimination and segregation in federally-subsidized housing programs can be designed to

better serve the implementation goals of civil rights advocates. The recent implementation

history of a five-pronged consent decree governing federally-assisted housing in Boston provides

a good opportunity to evaluate the comparative effectiveness of different remedial provisions in

a single case.

I begin this case study by presenting, in the following sections of Part I, a description of

the dynamics of racial discrimination and segregation that have plagued federally-assisted

housing programs, with special attention to the practices challenged in NAACP, Boston Chapter

v. HUD. Next, Part II offers a history of the case, focusing on the factors that shaped the remedy

ultimately won by the plaintiffs. Part III examines the successes and failures of several terms of

the Consent Decree, drawing several lessons for civil rights advocates interested in maximizing

the efficacy with which defendants implement obligations imposed pursuant to either court

orders or consent decrees. Most importantly, I urge that advocates seek to establish remedial

schemes that provide incentives for compliance not merely with the terms of a decree but also

with its underlying desegregative goals; in addition, enforcement mechanisms must be created to

Participants, 12 J. POL'Y & MANAGEMENT 556 (1993).
5 See, e.g., Spallone v. U.S., 493 U.S. 265 (1990) (describing resistance to desegregation order in Yonkers, New
York); CHARLES M. HAAR, SUBURBS UNDER SEIGE: RACE, SPACE, AND AUDACIOUS JUDGES (1996) (describing
resistance of Mount Laurel to desegregation lawsuit).



establish a continuing procedural role for plaintiffs (or other monitoring bodies) in ensuring that

implementation of remedial terms does not deviate from the substantive goals of the remedy.

A. The Dynamics of Segregation and Discrimination in Recent Programs7

The history of discrimination in federal housing programs has been well-documented in

the literature on Gautreaux and elsewhere.8 In particular, since the turn of the century, forms of

federally-funded discrimination have included the concentration of public housing in

impoverished and predominantly minority areas;9 the segregation of tenants in the public

housing10 (originally on a de jure basis)11; the provision of housing in substantially worse

condition and in less desirable neighborhoods to minority families;12 disproportionate minority

6 For articles that undertake such analysis, see Levit, supra note 1; Polikoff, supra note 1; Tarlock, supra note 1.
7 Because this section is addressed only to segregative and discriminatory practices that had occured by the time the
NAACP, Boston Chapter case was litigated, I do not discuss discriminatory practices in more recent federal
programs. For a discussion of the racially segregative dynamics in the Section 8 mobility certificate program, see
Philip D. Tegeler, Michael L. Hanley and Judith Liben, Transforming Section 8: Using Federal Housing Subsidies
to Promote Individual Housing Choice and Desegregation, 30 HARV. C.R.-C.L. L. REV. 451 (1995). Tegeler,
Hanley and Liben offer an analysis of the Boston metropolitan area's Section 8 programs at 462-63. A discussion of
Low Income Housing Tax Credit's failure to meet HUD's affirmative obligations to provide fair housing
opportunities is provided in Florence Wagman Roisman, Mandates Unsatisfied: The Low Income Housing Tax
Credit Program and the Civil Rights Laws, 52 U. MIAMI L. REV. 1011 (1998).
8 See, e.g., cites at note 1; DOUGLASS S. MASSEY AND NANCY A. DENTON, AMERICAN APARTHEID (1993); Schill &
Wachter, supra note 2; Florence Wagman Roisman, Intentional Racial Discrimination and Segregation by the
Federal Government as a Principal Cause of Concentrated Poverty: A Response to Schill and Wachter, 143 U. PA.
L. REV. 1351 (1995). In addition to their discussion of the segregation created and reinforced by a variety of federal
programs, Massey and Denton also offer a powerful explanation of the role of racial segregation in the concentration
of poverty and associated social ills.
9 See Schill and Wachter, supra note 2 at 1295; Roisman, Response, supra note 8, at 1356.
10 See Roisman, Response, supra note 8, at 1357-58 ("The historical and legal literature establishes that the single
most powerful explanation for this exclusion and confinement of family public housing has been hostility to people
of color, particularly blacks; and the historical and legal literature also establishes that the federal government has
been fully complicit with the local agencies in that discrimination. Segregation in public housing and other federal
programs continues. A recent HUD report confirms that 'most African Americans living in public housing live in a
largely African-American and poor community, whereas whites, living in elderly housing, typically live in areas
with large numbers of whites who are not poor.'").
11 See Schill & Wachter, supra note 2, at 1295 n.45 ("[I]n the early years of the program, the federal government
instructed the [local public housing authorities] to follow the 'neighborhood composition rule,' under which the
racial composition of public housing developments was supposed to mirror their neighborhoods."); Roisman,
Response, supra note 8, at 1357-58.
12 See, e.g., Michelle Adams, Separate and [Un]equal: Housing Choice, Mobility, and Equalization in the Federally
Subsidized Housing Program, 71 TUL. L. REV. 413,429-30 (1996) ("Widespread housing discrimination has not
only restricted geographical and associational choices among most blacks; it has also negatively impacted the
housing and neighborhoods available to low-income blacks.... Low-income black Americans often live in
overcrowded and substandard housing conditions.... These conditions are particularly stark in the federally



displacement as a result of "urban renewal" development programs;13 and the home mortgage

insurance programs.14

Despite this dubious history, conventional wisdom might hold that segregation in

federally assisted housing has abated since the passage of the Fair Housing Act in 1968 and the

Gautreaux and Shannon15 decisions requiring HUD to correct its discriminatory practices in 1969

and 1970, respectively. But despite these public commitments to desegregation, HUD's

performance in the 1970s and 1980s continued to demonstrate racial segregation and

discrimination, albeit in new forms. One of the more significant discriminatory dimensions of

federally-assisted housing programs might be termed "inter-program discrimination": the

disproportionate placement of minorities and whites with similar housing needs within different

HUD programs.16 In particular, whites are disproportionately over-represented in newer HUD

programs, typically less densely-situated, "scattered-site" units and mobility programs like

subsidized public housing program, which is profoundly segregated on the basis of race. Public housing inhabited
primarily by blacks is also inferior in quality, services, location, and amenities as compared to publicly assisted
housing occupied primarily by whites. Subsidized housing inhabited by blacks is usually located in declining,
crime-riden, central-city areas with high concentrations of poverty and little access to better schools, jobs, and social
contacts that might foster upward mobility.").
13 See Adams, supra note 12, at 438-39 ("The urban redevelopment program, in particular, had a devastating effect
on the inner-city black population. The result of urban redevelopment was that entire square blocks of urban land
were cleared, countless buildings were demolished, and thousands of black families were forced to move. Displaced
residents were offered only priority placement on public-housing waiting lists. Furthermore, blacks began to occupy
an increasingly larger proportion of public housing at a time when its overall quality was deteriorating. Because
blacks were excluded from the suburbs and shunted into the least desirable areas of the city, public housing began to
be perceived as the exclusive domain of black families."). For descriptions of how urban redevelopment impacted
Boston's minority population through both displacement of minority residents and disinvestment in minority
communities, see Marie Kennedy, Mauricio Gaston, and Chris Tilly, Roxbury: Capitalist Investment or Community
Development?, in FIRE IN THE HEARTH: THE RADICAL POLITICS OF PLACE IN AMERICA 97 (Mike Davis et al., eds.
1990); MEL KING, CHAIN OF CHANGE: STRUGGLES FOR BLACK. COMMUNITY DEVELOPMENT(1981); JOHN

MOLLENKOPF, THE CONTESTED CITY (1983); PETER MEDOFF AND HOLLY SKLAR, STREETS OF HOPE: THE FALL AND

RISE OF AN URBAN NEIGHBORHOOD 17-23 (1994).
14 See MASSEY & DENTON, supra note 8, at 51-55.
15 Shannon v. HUD, 436 F.2d 809 (3d Cir. 1970) (requiring HUD to consider the impact of public housing siting
decisions on the racial compositions of affected neighborhoods).
16 See generally Craig Flournoy & George Rodrigue, Separate and Unequal: Illegal Segregation Pervades Nation's
Subsidized Housing, DALLAS MORNING NEWS, Feb. 10, 1985, at 1A (whites and blacks experience widespread
disparities when receiving the same or similar types of federal housing assistance).



Section 8 certificates (both more often located in predominantly white communities),17 while

blacks are over-represented in older programs more likely to have units sited in areas of minority

concentration.

A 1989 HUD report characterizes the locational superiority of these "new" programs and

describes the relative increase of such units since 1970.18 In particular, "newer, privately owned

developments are more than twice as likely to be located in the suburbs outside of central cities,

with easy access to superior educational and employment opportunities. In addition, the newer

developments tend to be in better condition, with more frequent maintenance and greatly

enhanced facilities and services."19 Furthermore, "the older public-housing developments are

more likely to be located in central city areas in census tracts with higher poverty rates.

Conversely, the newer project-based housing units tend to be located in communities with lower

poverty rates."20 The mterprogram racial segregation is considerable: "a higher percentage of

blacks than whites live in the older, conventional public housing programs, while whites

outnumber blacks in the newer Section Eight certificate and voucher programs and private,

project-based programs."21

At least in part, this distinction is due to the greater number of elderly projects built under

17 See Adams, supra note 12, at 440-46 (defining " n e w " H U D programs).
18 "Units occupied by private, project-based, subsidized tenants [are] newer than any of the other types of rental
units, with 24 percent built since 1980 and 71 percent built since 1970. In contrast, only about 40 percent of public
housing and certificate/voucher units were constructed since 1970." Connie H. Casey, H U D Office of Policy
Development and Research, Characteristics of HUD-Assisted Renters and Their Units in 1989, at 14 (1992) (quoted
in Adams, supra note 12, at 441 n . l 12).
19 Adams, supra note 12, at 444 (citing Casey, supra note 18, at 15).
20 A*dams, supra note 12, at 442 . "Sixty-nine percent of public housing units are located in central cities versus 5 5 %
of private project-based uni ts ." Id. at 442 n . l 15 (citing Casey, supra note 18, at 15).
21 Id. at 441-42. "The [1989] Casey study found that blacks make up 5 3 % of the persons receiving H U D assistance
in public housing while whites represented only 4 4 % of that number." Id. at 441 n . l 13 (citing Casey, supra note 18,
at 5). "In the certificate/voucher program, blacks represent 4 0 % of those persons receiving H U D assistance, but
whites receive 5 7 % of the certificates or vouchers. The statistics are more lopsided for those receiving private,
project-based assistance. According to H U D , whites comprise 6 6 % of those receiving H U D assistance in project-
based programs, while blacks account for only 3 0 % of the total number ." Adams, supra note 12, at 442 n . l 14 (citing
Casey, supra note 18, at 5). See also Roisman, Response, supra note 8, at 1359 ("whites ... reside in 5 7 % of the



new programs and located in predominantly white neighborhoods. "Many of the white residents

who occupy the private, project-based programs are elderly, whereas younger black families tend

to live in units in the conventional public housing program."22 Commentators have argued that

this result is the product of racial animus; "[i]n fact, many localities chose to develop federally

assisted, elderly housing as a way to limit black and Hispanic occupancy in those programs and

their resulting entry into white neighborhoods."23

This interprogram segregation may be the ironic result of efforts to curb segregative

siting of federally assisted projects, In 1972, HUD issued regulations24 requiring that new

developments be built outside of predominantly minority areas, except in special circumstances.

Given the of the requirement to the demands of plaintiffs in fair housing lawsuits such as

Gautreaux that federally-assisted housing be sited in nonimpacted areas, this regulation appeared

poised to increase integrated housing opportunities. Instead, with continued deference to local

government agencies in the siting and construction of such units, the regulation resulted in only a

limited amount of integrated construction. As Professor Roisman has noted, "HUD's current

Site and Neighborhood Standard regulation on its face favors siting in nonsegregated,

nonimpacted areas, although in reality the exceptions to the regulation have swallowed the

general rule, and replacement units have been approved for segregated, poverty-concentrated

locations."25

Perhaps unsurprisingly, given that the regulations were originally forced on HUD by the

subsidized, project-based housing").
22 Adams, supra note 12, at 442. "Although only 34% of all households in public housing developments reside in
elderly developments, they constitute 52% of all whites in public housing developments." John Goering et al., U.S.
Department of Housing and Urban Development, The Location and Racial Composition of Public Housing in the
United States: An Analysis of the Racial Occupancy and Location of Public Housing Developments 2 (1994) (quoted
in Adams, supra note 12, at 442 n.l 17).
23 Adams, supra note 12, at 442.
24 See 24 C.F.R. § 200.700 (1996).
25 Roisman, Response, supra note 8, at 1371.



1970 decision in Shannon v. HUD,26 HUD has been less than vigilant in enforcing them on local

public housing authority (PHA) siting processes. In fact, "HUD has in the past interpreted these

regulations so leniently, that in many instances, local PHAs have been permitted to locate a

significant portion of assisted housing in racially concentrated neighborhoods."27 Until changes

in 1993, the regulations were ineffective in constraining PHAs seeking to concentrate units in

nonpredominantly white neighborhoods.28

Furthermore, multiple administrative choices by localities have abetted placement of

disproportionate numbers of whites in units that are located in predominantly white

neighborhoods. First, although affirmative marketing requirements for assisted housing were

imposed by HUD,29 they were rarely undertaken by projects;30 to put it more bluntly, "[t]he

HUD-assisted programs' affirmative marketing regulations are ignored."31 Second, HUD

permitted direct application to specific projects in preferred areas as opposed to requiring

application to public housing authorities with municipality-wide or region-wide jurisdiction -

resulting in segregation and its maintenance through choice-based tenant assignment plans,32

much the same result tenant selection and assignment plans (TSAPs) had created in public

26 Philip D. Tegeler, Housing Segregation and Local Discretion, 3 J.L. & P O L ' Y 2 O 9 , 225 (1994).
27 Tegeler, supra note 26, at 225-26.
28 "Prior to 1993, H U D ' s approach to determining whether a neighborhood was 'minority concentrated' was simply
to compare the racial makeup of the neighborhood (usually a census tract) with the racial makeup of the PHA's area
of jurisdiction. Thus, if the neighborhood had a higher minority population percentage than the PHA' s area, HUD
defined the neighborhood as an area of minority concentration. But because few central city PHAs have been given
permission to operate in the suburbs, the 'jurisdiction' of the PHA is often limited to the boundaries of the city." Id.
at 226. "Predictably, H U D ' s approach tended to create a higher percent definition of minority concentration than a
regionally-based definition, particularly in cities that are racially separate from their suburbs. This approach
permitted low-income housing to be located in neighborhoods with significant minority populations, and also
contributed to racial segregation by making central cities more racially concentrated in relation to the suburbs with
each new housing unit." Id. at 226-27.
29 See 24 C.F.R. §§ 200.620 , 2OO.62O(a).
30 See Adams, supra note 12, at 443 (citing David Maxwell, HUD's Project Selection Criteria - A Cure for
"Impermissible Color Blindness? ", 48 NOTRE DAME L. REV. 92,101 (1972)).

31 Roisman, Response, supra note 8, at 1359.
32 See Adams, supra note 12, at 443.



housing projects.33 Local PHAs have also used their discretion to avoid the creation of

multifamily developments or to limit those that were developed to predominantly minority

neighborhoods; "many cities stopped building family projects altogether or significantly reduced

production in favor of constructing elderly developments in an effort to reduce minority

occupancy."34 In addition to using their discretion to slow or stop the development process,

localities have also used zoning regulations to either prevent entrance of low-income multifamily

developments or limit them to predominantly minority neighborhoods.35

B. Segregation and Discrimination in the Boston Metropolitan Area

Though operating at a more discrete programmatic level, these segregative and

discriminatory dynamics similarly characterized federally subsidized housing in Boston

throughout the 1970s and into the 1980s, raising the ire of local civil rights organizations like the

NAACP. Essentially, "[t]he problem was that the Boston housing market continued to be quite

segregated and the federal government had made funds available over several years to address

that. But the funds tended to be dedicated either to black or white communities, but not to

integrated housing."36 In particular, the NAACP believed that "the City of Boston ha[d] used the

resources given to them in a manner that reinforced segregation, violating language in the

33 See infra text at no te 4 3 .
34 Adams , supra note 12, at 4 4 3 . Descr ib ing p rograms for funding the replacement of deteriorated public housing
units, Professor Roisman notes that, "[i]n many situations, funding is available, but the actual provision of the
replacement units is delayed because of political opposition to the siting of public housing units." Roisman,
Response, supra note 8, at 1371. In describing a recent episode in one city, she describes the resistance as motivated
chiefly by racial animus: "In New Haven, Connecticut, for example, funding was available for replacement of the
Elm Haven high-rise with scattered-site public housing, to be constructed or acquired in nonsegregated
neighborhoods; although suitable sites were identified promptly, many years elapsed without significant progress
toward replacing the units. As this example suggests, a principal obstacle to replacing units is opposition to having
black public housing residents living in nonsegregated, nonghetto neighborhoods. The opposition is to the people,
regardless of the kind of housing in which they live. The opposition is not to the people's poverty: poor white
people live in those neighborhoods without hindrance. The opposition is to the race and color of the would-be
residents." Roisman, Response, supra note 8, at 1371. PHA responses to construction requirements resulting from
desegregation lawsuits are characterized by similar intransigence. See infra text at notes 168-185.
35 See Adams, supra note 12, at 443-44.
36 Professor Philip Clay, phone interview with the author, Friday, March 19, 1999.


