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This paper argues that the class action is a critical litigation tool for combating the
problem of inmate-on-inmate sexual assault in prisons and jails.® First, the “deliberate
indifference” standard of culpability under the Eighth Amendment for prison officials is
difficult to show in individual actions. The class action provides plaintiffs an effective
means for showing prison conditions from which the fact-finder can infer the prison
officials’ culpability. Second, class actions allow plaintiffs to seek class-wide injunctive
relief to redress the risk of sexual assault. Third, the equitable nature of injunctive relief
gives plaintiffs the option to have the case tried by a judge. For the plaintiff, injunctive
relief is generally better than damages because juries may factor in plaintiffs’ convictions
against any award for damages.

To demonstrate the effectiveness of the class action as a litigation strategy, this
paper incorporates a case study of LaMarca v. Turner,® a class action involving a Florida

state prison called Glades Correctional Institution (“GCI”).

1. Introduction

In human rights circles, the media, and politics, male rape in prisons has begun to

gain widespread attention. In 2001, Human Rights Watch published No Escape: Male

* Throughout this paper, the term “prisons” refers to both prisons and jails.

* There have been a number of reported opinions in LaMarca v. Turner: 662 F.Supp. 647 (S.D. Fla. 1987)
(nonjury trial on damages and injunctive relief incorporating Magistrate’s Report and Recommendations),
appeal dism’d, 861 F.2d 724 (11th Cir. 1988) (order not justiciable because not final), 995 F.2d 1526 (11th
Cir. 1993) (reversing portion of unreported injunctive relief from 1990, reversing award of damages from
1987 decision), cert. denied, 510 U.S. 1164 (1994), unreported order for damages aff’d, 113 F.3d 1250
(11th Cir. 1997).




Rape in U.S. Prison, a report detailing the accounts of 11 men who had been sexually
abused by other prisoners while incarcerated.” Concurrent with the publication of the
report, the ACLU National Prison Project, Stop Prisoner Rape, and other human rights
groups held the first ever conference to address the sexual abuse of prisoners in
Washington, D.C.® The conference addressed such issues as litigation strategies, media
portrayal of rape, and HIV/AIDS.’

On September 4, 2003, President Bush signed into federal law the Prison Rape
Elimination Act of 20032 the first time the U.S. government has ever passed a law to
deal with sexual assault in prison.” The law creates a National Prison Rape Reduction
Commission, provides for statistical analysis of the incidence and effects of rape in
federal, state, and local institutions, calls for recommendations in addressing prison rape,
and provides funding to combat the problem.'°

The recent national recognition of prison rape highlights the urgency of the

problem. There have been a number of studies on the pervasiveness of sexual abuse in the

% JOANNE MARINER, NO ESCAPE: MALE RAPE IN U.S. PRISONS (Human Rights Watch 2001).

® The conference, entitled “Not Part of the Penalty”: Ending Prisoner Rape, was held from October 19 to
20, 2001, at American University, Washington College of Law in Washington, D.C. “Not Part of the
Penalty”: Ending Prisoner Rape, Human Rights Watch, available at
http://www.hrw.org/prisons/conference.html (last visited May 18, 2004).

7 See id. (“The conference will address both prisoner-on-prisoner sexual abuse and custodial sexual
misconduct (sexual abuse of prisoners by guards and other custodial staff). Panels consisting of activists,
rape survivors, lawyers, academic experts, public health specialists, and others will cover topics ranging
from the incidence of prisoner rape, to its effects on survivors, to its impact on the spread of HIV/AIDS.”)

® Prison Rape Elimination Act of 2003, Pub. L. No. 108-79, 117 Stat. 972 (2003).

° Prison Rape Elimination Act Becomes Federal Law, Stop Prisoner Rape, available at http://www spr.org
(Sept. 4, 2004).

1% Statement on Prison Rape Elimination Act by the President, available at
hitp://www.whitehouse.gov/news/releases/2003/09/20030904-9.html (Sept. 4, 2003).




U.S. prison system indicating that approximately several hundred thousand inmates are
being raped each year,'" a remarkable number that will likely increase as the U.S. inmate

population burgeons past 2 million. "2

II. Decreasing use of the class action

Despite the increasing attention being paid to prison sexual abuse, there have not
been as many class actions targeting male prison rape as one would expect. Although
there have been some class actions involving prison violence generally that allude to

sexual assault,'> LaMarca v. Turner is the only class action including provisions specific

! See Christopher D. Man & John P. Cronan, Forecasting Sexual Abuse in Prison.: The Prison Subculture
of Masculinity as a Backdrop for “Deliberate Indifference,” 92 J. Crim. L. & Criminology 127 (2002),
nn.11-12. (citing (Sue Lees, Ruling Passions: Sexual Violence, Reputation and the Law 96 (1997)
(discussing study by Stop Prisoner Rape that estimates the number of rapes in U.S. prisons is in excess of
60,000 taking place every day); Robert W. Dumond, The Sexual Assault of Male Inmates in Incarcerated
Settings, 20 Int'l J. of the Sociology of L. 135 (1992) (citing Stephen Donaldson, Dissertation, Rape of
Males: A Preliminary Look a the Scope of the Problem (1984) (estimating that 18 adult males in state and
local facilities are raped every minute)). Donaldson estimated that 300,000 inmates in juvenile centers,
adult jails, and prisons nationwide are victims of sexual assault each year. See also Daniel Lockwood,
Prison Sexual Violence (1980) (studying a New York state prison and finding that although twenty-eight
percent of respondents had been the target of sexual aggression, only 1.3% were raped); Martin L. Haines,
Prison Rape Highlights the Need for Better Prison Administration, 154 N.J. L.J. at 23 (Dec. 14, 1998)
(“Estimates of the number of rapes occurring in prisons, countrywide, run as high as 7,000 per day, a figure
said to be conservative... Gang rape is common.”); Cindy Struckman-Johnson et al., Sexual Coercion
Reported by Men and Women in Prison, 33 . of Sex Res. 67, 68 (1996) ("[E]ven the most conservative
estimates of prisoner sexual assault rates translate into a high number of victims among inmate populations
nationwide.”); Stephen Donaldson, The Rape Crisis Behind Bars, N.Y. Times Dec. 29, 1993, at A11 (“[A]
conservative estimate, based on extrapolations of two decades of surveys, is that more than 290,000 males
are sexually assaulted behind bars every year.").

12 The Justice Department's Bureau of Justice Statistics (BJS) stated in a report released July 27, 2003, that
U.S. prisons, jails and juvenile facilities held 2,166,260 persons at the end of 2002. Bureau of Justice
Statistics, Prisoners in 2002, available at http://www.ojp.usdoj.gov/bjs/abstract/p02.htm (Jul. 27, 2003).

1 There have been class actions that have globally targeted prison conditions, with sexual assault as one
component, with injunctive relief to reduce prison violence, like increasing patrols, eliminating double
bunking and classification systems. See Hutto v. Finney, 437 U.S. 678 (1974), Fisher v. Koehler, 902 F.2d
2 (2nd Cir. 1990), Tillery v. Owens, 907 F.2d 418 (3rd Cir. 1990), Williams v. Bennett, 689 F.2d 1370
(11th Cir. 1982), Ramos v. Lamm, 639 F.2d 559 (10th Cir. 1980), Jones v. Diamond, 636 F.2d 1364 (5th
Cir. 1981), Newman v. State of Ala., 559 F.2d 283 (5th Cir. 1977), Williams v. Edwards, 547 F.2d 1206




to sexual assault, like training for correctional officers and psychiatrists in handling rape
situations, referral to counseling for raped inmates, and clear shower panes to increase
visibility for correctional officers in the shower area.' In the area of custodial sexual
abuse, Women Prisoners of District of Columbia Department of Corrections v. District of
Columbia'® was a landmark case. Strikingly, the ACLU National Prison Project recently
started a prison and jail rape initiative to bring individual claims for damages; '° outside
of sexual assault cases, the National Prison Project brings exclusively injunctive relief
cases.'’

It is not entirely clear why there are so few class actions in this area. It may
simply be that prison litigators simply are not filing them. Since the passage of the

Prison Litigation Reform Act in 1996 (“PLRA”), the number of new federal filings by

(5th Cir. 1977), Gates v. Collier, 501 F.2d 1291 (5th Cir. 1974), Balla v. Idaho State Bd. of Corrections,
595 F.Supp. 1558 (D.C.Idaho 1984), McMurry v. Phelps, 533 F.Supp. 742 (D.C.La., 1982), Ruiz v. Estelle,
503 F.Supp. 1265 (D.C.Tex., 1980), reopened, Ruiz v. Johnson, 154 F.Supp.2d 975 (S.D.Tex. 2001), Holt
v. Sarver, 309 F.Supp. 362 (D.C.Ark. 1970), Pugh v. Locke, 406 F.Supp. 318 (D.C.Ala. 1976).

1995 F.2d 1526, 1543-47 (11th Cir. 1993).

1 See Amy Lederberg, Note, The “Dirty Little Secret”: Why Class Actions Have Emerged as the only
viable option for women inmates attempting to satisfy the subjective prong of the Eighth Amendment in
suits for custodial sexual abuse, 40 WM. AND MARY L 322, Oct. 1998 (citing generally to Women Prisoners
of District of Columbia Department of Corrections v. District of Columbia, 877 F. Supp. 634, 664-66
(D.D.C. 1994) (Women Prisoners I) (discussing the rights of inmates under § 1983 to prevent violations of
the Eighth Amendment), stay denied and motion to modify granted in part, 899 F. Supp. 659 (D.D.C. 1995)
(Women Prisoners II), vacated in part, remanded, 93 F.3d 910 (D.C. Cir. 1996) (Women Prisoners III)).

' The ACLU started its rape initiative after the conference “Not Part of the Penalty”’: Ending Prisoner
Rape in 2001, see supra note __. Telephone interview with Craig Cowie, Staff Attorney, ACLU National
Prison Project, Washington, D.C. (Apr. 16, 2004). In the 7 years that David Fathe has worked at the ACLU,
he did not recall the ACLU bringing a class action pertaining to inmate-on-inmate sexual assault.
Telephone interview with David Fathe, Staff Attorney, ACLU National Prison Project, Washington, D.C.
(Mar. 25, 2004).

"7 Telephone interview with David Fathe, supra note .




inmates has decreased over forty percent despite the increase in the incarcerated
population.'® According to Randy Berg of the Florida Justice Institute,

The PLRA is the biggest impediment to getting injunctive relief class actions. It

needs to be repealed by Congress: it ties the hands of both parties in terms of

settling cases; it limits the jurisdiction of the federal court in terms of imposing
remedial relief; it limits the period of time of remedial relief; it limits plaintiffs’
attormeys from being adequately compensated for costs and for expert witness
fees. It has, more so than anything, curtailed the ability of plaintiffs’ attorneys to
bring long-lasting, systemic relief cases as well as for federal courts to continue
their jurisdiction over cleaning up prisons and jails."
With the cap on attorney’s fees imposed by the PLRA, the ability for private attorneys to
bring long, complicated, and work-intensive class actions like the one in LaMarca v.
Turner has decreased. Nevertheless, this paper argues that plaintiffs potentially reap
more benefit from class actions.

In addition to the PLRA, the perceived inefficiency of the class action in light of
procedural hurdles to certification may discourage prison litigators from bringing class
actions.”® According to Edward Tuddenham, a private attorney,

The world has changed a lot since Ruiz [v. Estelle]. It used to be relatively easy to

file class actions to achieve systemic relief, but since then the courts have become

much more conservative and hostile to that kind of class action. It is still done,

1 Margo Schlanger, Individual Inmate Litigation as It Is: Goals and Consequences of the Prison Litigation
Reform Act, 116 HARvV. L. REv. 1555, 1557 (2003).

1% Telephone interview with Randy Berg, Attorney, Florida Justice Institute, Miami, FL (Mar. 25, 2004).
2 Telephone interview with Edward Tuddenham, Partner, Wiseman, Durst, Tuddenham & Owen, Austin,

TX (Mar. 18 and Apr. 9, 2004). Telephone interview with Deborah Labelle, Attorney, Law Offices of
Deborah Labelle, Ann Arbor, MI (Mar. 24, 2004).




but it’s much harder to do, and it’s not the kind of claim that one files as
frequently as one used to.... Because individual relief is so much easier to get
than class relief, you may ultimately end up having more of an effect on an
institution by filing individual claims than class claims. The number of individual
damage actions could be more persuasive than a large and unwieldy class action
that will be a procedural nightmare.!
Prison litigators perceive a general trend for a tougher approach to class actions by the
judiciary.?” The Texas Supreme Court, for instance, adopted a new approach where trial
courts, before certifying a class, must assign a precise class definition to the putative class,
perform a “rigorous analysis” to determine the satisfaction of class prerequisites (most
notably the predominance inquiry), and indicate the likely outcome of claims.”® Texas
may have taken cues from the Sﬁpreme Court’s decision in Anchem Products, Inc. v.
Windsor,** in which the Supreme Court rejected an asbestos litigation class partly due to
the failure to fulfill the predominance requirement in Federal Rule of Civil Procedure
23(b)(3)).> However, at least one prison litigator counters the notion that prison classes

are hard to certify. According to Donna Brorby,

?! Telephone interview with Edward Tuddenham, supra note .

22 Id. Telephone interview with Deborah Labelle, supra note .

» Russell T. Brown, Class Dismissed: The Conservative Class Action Revolution of the Texas Supreme
Court, 32 ST. MARY’S L.J. 449, 466-67 (2001) (suggesting that Texas may have taken cues from the
Supreme Court’s decision in Anchem Products, Inc. v. Windsor, 521 U.S. 591 (1997), in which the
Supreme Court rejected an asbestos litigation class partly due to the failure to fulfill the predominance
requirement in Federal Rule of Civil Procedure 23(b)(3)).

#521U.8. 591 (1997).
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It’s easy to certify a class in the prison system because lots of prisoners have
common issues.... If you’re bringing a suit for injunctive relief, you easily and
naturally meet the requirements for injunctive relief... Class actions for damages
are the one in which you have a fight about certification. Usually it’s about
commonality: do common issues so greatly outweigh separate issues, that it
makes sense to bring a class action?*®
The prisoner class is pretty defined, so that the cost of searching out and evaluating
potential claims and joining plaintiffs is relatively manageable.’’Unlike class actions for
diseases like asbestos involving potential claimants from across the country in all stages
of various diseases,*® the prisoner class is limited to those prisoners incarcerated, or to be
incarcerated, in the prison. Given that the difficulty of class certification is debatable,
this paper will attempt to show that the advantages to bringing a class action are great
enough to outweigh the added procedural complications of class actions, at least in those
courts with manageable procedures.
There is also the concern that class actions require plaintiffs to meet an
insurmountable “deliberate indifference”; that is, by showing that rape is “so endemic in
an institution that it happens frequently and to a large number of people.”” Donna

Brorby, counsel in the Ruiz case, noted that prison officials have generally become more

26 Telephone interview with Donna Brorby, Attorney at Law, The Law Office of Donna Brorby, San
Francisco, CA (Mar. 26, 2004).

7 David Rosenberg, Mass Tort Class Actions: What Defendants Have and Plaintiffs Don’t, 37 HARV. J. ON
LEGIS. 393, 413-14 (2000).

B See id.

% Telephone interview with David Fathe, supra note . A number of prison litigators pointed to the
difficulty of the legal standard as a major obstacle for bringing class actions. Telephone interview with
Craig Cowie, supra note . Telephone interview with Donna Brorby, supra note .. Telephone
interview with Caroline Kravath, Attorney, Florida Institutional Legal Services, Gainesville, FL (Mar. 29,
2004).




sophisticated in defending themselves against potential lawsuits.*° In the past,
correctional institutions did not have policies in place for handling inmate complaints,
and it was easier for prison litigators to show constitutional violations from the absence
of such policies.’! When a prison does have policies for addressing sexual abuse
complaints, it is more difficult to prove deliberate indifference from prison officials’ non-
adherence to them.*

Nevertheless, incidents of sexual abuse like those documented in No Escape
suggest that in some institutions, prison officials may be condoning or ignoring sexual
abuse.”> Where this is the case, it is likely that plaintiffs can show an unconstitutional
risk of sexual assault within the prison. For instance, the ACLU is currently bringing a
lawsuit on behalf of Roderick Johnson, a 35-year-old African-American who is suing the
Texas Department of Criminal Justice.>* Johnson asserts that while incarcerated, he was
repeatedly raped and treated as sexual chattel by several prison gangs.” In his complaint,

Johnson alleged that correctional officers repeatedly insisted that because Johnson is

*® Telephone interview with Donna Brorby, supra note .
.
2 1d.

33 See JOANNE MARINER, NO ESCAPE: MALE RAPE IN U.S. PRISONS (Human Rights Watch 2001) (In the
case of Rodney Hulin, Jr., prison officials denied Hulin protective custody despite the fact that a medical
examination confirmed the rape. (183-84.) After facing continued sexual abuse, Hulin hung himself.
Similarly, in the case of S.M., after S.M. told the sergeant that had been raped by his cellmate, the sergeant
said “that he didn't care, that he would force me back into the cell if he had to, that if I didn't come out of
the shower that he would beat me himself.” (18-21.) In the case of C.R., C.R. experience repeated sexual
abuse and requested safekeeping at an initial classification hearing, telling the warden that he was gay and
vulnerable to sexual abuse, but the warden said that he “didn’t care.” (25.))

** Daniel Brook, The Problem of Prison Rape, Legal Affairs (Mar./Apr. 2004), available at
http://www.legalaffairs.org/issues/March-April-2004/feature_brook marapr04.html. Telephone interview

with Craig Cowie, supra note
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