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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ASSOCIATION OF COMMUNITY
ORGANIZATIONS FOR REFORM NOW
(ACORN), et al.,

)
)
)
)

Plaintiffs,

)
)

v.

)

No.

95 C 174

)

JAMES R. EDGAR, etc., et al.,

)
)

Defendants.

)

MEMORANDUM OPINION AND ORDER
This action began when Illinois--one of the few states to do
so--refused to comply with Congress' mandate contained in the
National voter Registration Act of 1993 (the "Act," 42 U.S.C.
§§1973gg to 1973gg-10) and when a number of lawsuits (now
consolidated into this one) were filed early in 1995 to require
such compliance.

In response Illinois· challenged the

constitutionality of the Act, and both this court (at 880 F.Supp.
1215 (N.D. Ill. 1995»
791 (7th Cir. 1995»

and then our Court of Appeals (at 56 F.3d
rejected that challenge.

That rejection

resulted in the confirmation of an injunction compelling Illinois
to conform to the terms of the Act.
Now the several plaintiffs (both the United States and the

Although the named defendants are Governor Jim Edgar and
a number of other State of Illinois personnel, this opinion will
follow the convenient though imprecise usage of speaking of the
State itself as though it were the litigant. Because the
decisions cited in this sentence of the text confirm that no
Eleventh Amendment considerations are implicated by the Act's
requirements, this opinion's references to "Illinois" also pose
no legal problem.
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private plaintiL.d) have found it necessary ~o bring the current
proceedings in order to require Illinois to do what the
injunction has always required:

to comply with the Act.

Because

Illinois has a sharply different perception of what such
compliance means, this opinion addresses that issue as a
preliminary to this Court's consideration of what further remedy
is called for to implement (and to enforce) Illinois' duty under
the Act and the existing injunction.
As Illinois would have it, the fact that it is

~

in

compliance (that in itself remains a questionable proposition in
certain respects 2 ) , nearly 17 months after the Act's effective
date of January 1, 1995, calls for the denial of any further
relief.

In that respect Illinois treats its often snail-like

(and frequently mistake-ridden) efforts at implementation, which
did not even begin until some period of time had elapsed after
the Court of Appeals' June 5, 1995 decision and which have
exhibited no sense of expedition since then, as satisfying what
seems to be Illinois' notion of "all deliberate speed" and what
Illinois hence regards as sufficient unto the day.

But that

2
Most notably, Illinois' continued noncompliance
(effectively acknowledged by it even in its most recent monthly
report) has created special roadblocks for citizens whose first
language is Spanish rather than English--both in terms of
Illinois' inordinate delays in making available to such citizens
the Spanish translations mandated by the Act and in terms of
Illinois' failure to correct some misleading inaccuracies
contained in those translations even after those inaccuracies
were identified for it. In consequence those citizens have
suffered even greater and more prolonged injury than other
Illinois citizens.
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posture reflect~ a wholly mistaken notion o~ the workings of our
Constitution--of the doctrine of separation of powers that is at
its very core.
Both this court's opinion and that of our Court of Appeals
focused on what was then at issue:

the respective roles of the

state and national governments in a system of federalism.

But in

defining the triggering event for Illinois' obedience to the
Act's mandate, what is now involved are the respective roles of
the three branches of the federal government, under which it is
the legislative and executive branches (acting successively) that
make the law by promulgating legislation, while the judicial
branch (despite the sometime characterization of the "imperial
judiciary" that is popular in some quarters) simply declares the
law (as it has been so enacted) whenever the law comes into issue
in the course of litigation.
In this instance the Act was constitutional when it was
enacted, not just at the months-later dates when this Court and
our Court of Appeals (among other courts) found that it passed
constitutional muster.

As the Act's title itself reflects, that

date of enactment was May 20, 1993 (almost three years ago to the
day).

But Congress had then provided (and the President had then

approved) a January 1, 1995 effective date for the very purpose
of giving states such as Illinois fully 19 months to gear up so
that they could put the Act into operation on that effective
date.
As our Court of Appeals' opinion pointed out, Illinois was
3

then enti rely

f~~e

to "seek [ ) a decl arato ry jUdg ment that the
'mot or vote r' law is inva lid" (56 F.3d at 798) . If
Illin ois had

done that , the clea rly pred ictab le resu lt of that effo
rt--t he
same resu lt that was reach ed by this cour t and the
Cour t of
Appe als (and every othe r cour t that has cons idere d
the matt er)
when the issue of cons titut iona lity was pres ente d to
the jUdi cial
bran ch--w ould have enab led Illin ois to do what the
vast majo rity
of its fello w state s (whic h did not chall enge the Act'
s valid ity)
did: to begin at the begin ning to affor d Illin ois
citiz ens the
oppo rtuni ty to regi ster, so that none of them woul d
sUff er the
cons eque nces of disen franc hisem ent that have flowe d
from
Illin ois' nonc ompl iance for such an exten ded perio d.
This is not at all said , nor is it inten ded to be,
in
dero gatio n of Illin ois' righ t to have leve led a chall
enge
Act' s cons titut iona lity.

to the

Illin ois chos e to exer cise that righ t,

and this Cour t neith er make s nor sugg ests any deter
mina tion as to
its bona fides in havin g done so. But Illin ois not
only chos e to
leve l such a chall enge , but it also chose the mann er
in whic h it
went abou t pursu ing the chall enge .

And beca use Illin ois

volu ntari ly selec ted a route that nece ssari ly crea ted
dela ys in
comp lianc e,3 very large numb ers of pros pect ive regi
stran ts (thos e
who woul d have been affor ded the oppo rtuni ty to regi
ster at the

3
Agai n cont rast what the situa tion woul d
been if,
know ing full well that it was conf ronte d with thehave
prean
effe ctive date , and ente rtain ing (it will be assum ed) noun ced
legit imat e
doub ts as to the Act' s cons titut iona lity, Illin ois
had
simp ly
soug ht decl arato ry relie f in adva nce.
4

various enumera~~d Illinois offices between January 1, 1995 and
the considerably later dates when such opportunities were first
made available) have been deprived of their right to register
expressly conferred by the Act.
This Court is of course aware that there is no way to
ascertain with any precision exactly how many persons would have
chosen to register if they had been afforded, as they should have
been, their right to register from the very beginning.

Some

reasonably accurate projection may perhaps be made from the
numbers of other persons who, upon now being given that
opportunity, actually take advantage of it.

In the United

States' most recent submission (its Brief on comprehensive
Relief, filed May 22) it estimates (id. at 4-5) that based on a
calculation that looks only at the numbers of persons served in
the Secretary of State's license facilities between January 1,
1995 and August 15, 1995,4 at least 120,000 citizens would have
taken advantage of the registration opportunity in those
facilities alone during that period.

And the total numbers in

all of the registration locations required by the Act could
plainly dwarf that estimate, depending on the variables involved
in trying to quantify the problem.
But such precision in ascertaining the extent to which
Illinois citizens have been the victims of the State's

4
That latter date gives Illinois the benefit of every
doubt, for the State itself has admitted its total noncompliance
with the Act until then.
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subs tanti al

del~ ~s

in comp lianc e is not at all a prec ondi tion to
the gran ting of relie f wher e, as here , it is Illin ois'
own
cond uct that has crea ted the diffi cult y of proo f-and wher e it
is certa in that very subs tanti al numb ers are invo lved
in any
even t. In that resp ect the situa tion is some what remi
nisce nt of
this Cou rt's comment in conf irmin g the appr opria tene
ss of
preli mina ry injun ctive relie f in a serv ice mark infri
ngem ent case
(Inst rume ntali st Co. v. Mari ne Corp s Leag ue, 509 F.Su
pp. 323, 333
(N.D. Ill. 1980 ), late r quote d and appl ied by our Cour
t of
Appe als in Hyat t Corp . v. Hyat t Lega l Serv s., 736 F.2d
1153 , 1158
(7th Cir. 1984 »:
[T]h ere is no effe ctive way to meas ure the loss
sale s or pote ntial grow th--t o asce rtain the peopof
le who
don' t knoc k on the door or to iden tify the spec ific
perso ns who do not [retu rn] beca use of the exist ence
of
the infri nger .
Just so, it will not do for Illin ois-- whic h has made
it
impo ssibl e, as the resu lt of its own nonc ompl iance
with the Act,
to obta in prec ise proo f of the cons eque nces of that
nonc ompl iance --to seek to block reme dial relie f by
poin ting to
the abse nce of prec ise proo f.
At the time of the most rece nt hear ing on this matt
er, this
Cour t requ ested that each of the part ies addr ess the
issue deal t
with in this opin ion. Illin ois' respo nse (also filed
May 22) is
tota lly silen t on the subj ect, cont inuin g to refle ct
its and its
coun sel's myop ic view of the Act- dicta ted mand ate with
whic h it
must comp ly. Both the unite d state s and the priv ate
plai ntiff s
did addu ce some case law spea king to the relat ed issue
s, and what
6

appe ar to be

th~

clos est anal ogie s that they were able to
iden tify stem from two case s cited by the priv ate plai
ntiff s:
Harp er v. Virg inia Dep' t of Taxa tion, 509 U.S. 86 (1993
) and
Jord an v. Weav er, 472 F.2d 985 (7th Cir. 1973 ), rev'd
on othe r
grou nds sub nom. Edelm an v. Jorda n, 415 U.S. 651 (197
4).
Harp er appl ied Grif fith v. Kent ucky , 479 U.S. 314 (1987
) to
an illeg al state tax, oblig ating the state to prov ide
a mean s for
the refun d of paym ents that had been made unde r the
inva lid
statu te.

In so doin g, it repe ated the Grif fith prin ciple "tha
t
'the natu re of jUdi cial revie w' strip s us of the quin
tesse ntial ly

'leg isla t[iv e]' prero gativ e to make rule s of law retro
activ e or
pros pect ive as we see fit" (509 U.S. at 95). If this
case had
invo lved the argu ably retro spec tive effe ct of a newl
y-ann ounc ed
rule of law, Harp er woul d indee d cut in favo r of comp
ellin g
Illin ois to redr ess its citiz ens' harm s susta ined from
the very
outs et. But what has been said here calls for the
same
conc lusio n a fort iori, for no cons idera tions of retro
activ ity are
invo lved here at all-- wha t we have inste ad is a valid
(not an
inva lid) statu te, and it was valid from the very firs
t.
Jorda n come s much clos er to the mark , and it squa rely
supp orts the anal ysis that has been set out in this
opin ion.
Ther e as here the State of Illin ois had not comp lied
with a
fede rally -imp osed oblig ation (in that insta nce estab
lishe d by
regu latio ns rath er than a statu te) setti ng time requ
irem ents for
the takin g of certa in actio ns.

As part of the Dist rict Cour t's

gran t of relie f, it requ ired Illin ois to pay the bene
fits that
7

woul d have been
requ irem ents.

~aid

if it had confo rmed to che fede ral

Our cour t of Appe als affir med, obse rving (472 F.2d

at 992) :
[I]f the only relie f that could be gran ted unde r the
Elev enth Amendment here were an injun ction agai nst
the
cont inua tion of illeg al cond uct afte r the date of the
decr ee, the force of fede ral law could be serio usly
blun ted. The state welf are offic ials could with
bene fits in viol ation of fede ral law unti l suit hold
brou ght and a cour t acts , and reta in the illeg al is
savin gs acqu ired there tofo re. The pric e woul d be paid
by the bene ficia ries of a fede ral progr am in whic
state , not incid enta lly, agree d to part icipa te andh the
whos e regu latio ns it there fore agree d to abide by.
True enou gh, Jorda n was over turne d by the Supre me Cour
t,

but

only beca use what had been requ ired of the State there
was in
conf lict with the Elev enth Amendment (agai n it will
be reme mber ed
that no such cons train t is pres ent here , see 56 F.3d
at 793- 96).
In term s of its anal ytica l force apar t from that facto
r, howe ver,
it conf irms dire ctly the reaso n to look to the Janu
ary 1, 1995
date in defin ing Illin ois' duty to cure the effe cts
of its
nonc ompl iance .

Jord an's state ment of equi table prin ciple as
anno unce d by our Cour t of Appe als rema ins enti rely
accu rate and
pers uasi ve.
Unde r the circu msta nces invo lved here , Illin ois cann
ot cavi l
at any requ irem ent that plac es the cost of its own
delay on it
rath er than on its inno cent citiz ens. To be sure ,
this cour t
will attem pt to sele ct the leas t onero us reme dy that
is
cons isten t with reaso n (an effo rt on whic h coun sel
for the Stat e,
whic h has the most at stak e, have been of abso lutel
y no help to
this date desp ite the repe ated requ ests made of them
by this
8

Cour t).

But

th~

ootto m line is that the

pr.~ e

of delay ed

comp lianc e must be born e by Illin ois and not by
its citiz ens
disen franc hised by Illin ois' delay s.

Milto n I. Shad ur
Seni or unite d State s Dist rict JUdg e
Date :

May 24, 1996
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