Lozano v. City of Hazleton, Not Reported in F.Supp.2d (2007)

ripe for decision.
2007 WL 775589
Only the Westlaw citation is currently available.
United States District Court,
M.D. Pennsylvania.
Pedro LOZANO, Humberto Hernandez, Rosa
Lechuga, Jose Luis Lechuga, John Doe 1, John
Doe 3, John Doe 7, Jane Doe 5, Casa Dominica of
Hazleton, Inc., Hazleton Hispanic Business
Association, and Pennsylvania Statewide Latino
Coalition, Plaintiffs
v.
CITY OF HAZLETON, Defendant.
No. 3:06cv1586. | March 11, 2007.
Attorneys and Law Firms
David Vaida, Law Office of David Vaida, Allentown, PA,
Denise Alvarez, Foster Maer, Ghita Schwarz, Jackson
Chin, Richard Bellman, Puerto Rican Legal Defense and
Education Fund, Lee Gelernt, Omar C. Jadwat, American
Civil Liberties Union Foundation Immigrants’ Rights
Project, New York, NY, Doreen Y. Trujillo, Ilan
Rosenberg, Linda S. Kaiser, Thomas B. Fiddler, Thomas
G. Wilkinson, Jr., William J. Taylor, Cozen O’Connor,
Mary Catherine Roper American Civil Liberties Union of
Pennsylvania,
Philadelphia,
PA,
Douglas
W.
Frankenthaler, Cozen O’Connor, Cherry Hill, NJ, Elena
Park, Cozen O’Connor, West Conshohocken, PA, George
R. Barron, Wilkes-Barre, PA, Jennifer C. Chang, Lucas
Guttentag, American Civil Liberties Union Foundation,
San Francisco, CA, Witold J. Walczak, American Civil
Liberties Union, Pittsburgh, PA, for Plaintiffs.
Carla P. Maresca, Harry G. Mahoney, Andrew B. Adair,
Deasey, Mahoney & Bender, Ltd., Philadelphia, PA, Kris
W. Kobach, Kansas City, MI, Michael M. Hethmon,
Immigration Reform Law Institute, Washington, DC,
William Perry Pendley, Elizabeth Gallaway, Mountain
States Legal Foundation, Lakewood, CO, for Defendant.
Opinion

ORDER
JAMES M. MUNLEY, United States District Judge.
*1 Before the court for disposition is the plaintiffs’
motion to strike “Exhibit A” of defendant’s pretrial
memorandum, report of proposed expert Jan Ting and to
preclude his testimony at trial. (Doc. 171). The parties
have briefed their respective positions, and the matter is

On March 8, 2007, the defendant filed a “supplemental
pre-trial memorandum” in which it identified a heretofore
undisclosed expert witness, Jan Ting, professor of law at
Temple University’s Beasley School of Law. (Doc. 163).
Plaintiffs move to strike Ting’s expert report, and they
seek to preclude him from testifying at trial. Plaintiffs
assert that the disclosure of this witness comes after the
deadline for expert reports and only two business days
prior to the trial. Plaintiffs claim that this late disclosure is
prejudicial to them. In addition, they assert that Ting’s
proposed testimony would not aid the court in
understanding the immigration law issues in this case.
According to the plaintiff, Ting lacks practical real-world
experience in immigration law and procedure and
possesses strong and controversial opinions on
immigration that render his report and proposed testimony
unduly biased.
Defendant’s position is that Ting’s testimony is being
presented merely as rebuttal to the testimony of plaintiffs’
expert witness Stephen Yale-Loehr. Defendant moved to
preclude the testimony of Yale-Loehr, and this court
denied the motion on February 22, 2007. In denying the
motion, we found that Yale-Loehr’s testimony about the
“nature and extent of federal immigration law-a large and
complex body of doctrine-would help us to reach our own
decision about the constitutionality of the ordinances.”
(Doc. 125 at 8). Defendant asserts that it did not know of
the need to use Ting as an expert until the court ruled that
Yale-Loehr could testify. Lastly, defendant states that
Ting will not be called until late in defendant’s case.1
1

We were advised by counsel that this trial will last
approximately two weeks.

After a careful review, we will deny the plaintiffs’ motion.
We will accept defendant’s position that it did not foresee
the need for this expert until February 22, 2007, and
although the expert witness was revealed on the eve of
trial, this lateness will be excused.2 For the reasons set
forth in our order of February 27, 2007, regarding
Yale-Loehr’s testimony, we find that Ting’s testimony
could be helpful to the court in understanding the
immigration laws at issue in this case. Defendant must,
however, allow for the plaintiffs to depose Ting prior to
his testimony and no later than Thursday, March 15, 2007.
Ting’s testimony will be strictly limited to a rebuttal of
Yale-Loehr’s testimony. Thus, any prejudice suffered by
the plaintiffs will be kept to a minimum. Further, we find
the plaintiffs can address Ting’s purported lack of
expertise and bias on cross examination. The court will
then be able to determine the weight, if any, to ultimately
provide the testimony. Accordingly,
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Were it otherwise, and if the expert was called as more
than a rebuttal witness to plaintiffs’ expert, the court
would not be so lenient in allowing for the expert’s
testimony.

plaintiffs’ motion to strike “Exhibit A” of defendant’s
pretrial memorandum, report of proposed expert Jan Ting
and to preclude his testimony at trial. (Doc. 171) is hereby
DENIED.

	
  

AND NOW, to wit, this 11th day of March 2007, the
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