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N MEMORANDUM
ESCONDIDO

City of Choice

November 10, 2006

TO: Business License Division ?
' FROM: Clay Phillips, City Managen@% ‘

SUBJECT:  Ordinance 2006-38 R

L Interpretation of 16(E)-1(a) (Prospective Only):

This Ordinance shall be applied only to leases and rental agreements entered into
after the effective date of the Ordinance. The language in Section 16E-1(a) which
defines harboring to mean “to let, lease or rent a dwelling unit” to an illegal alien shall
mean to create a new tenancy by either entering into a new lease or renewing an existing
lease. A dwelling unit owner shall not be deemed to “suffer or permit the occupancy of a
dwelling unit” by an illegal alien where such occupancy occurs as a result of a lease or
rental agreement entered into prior to the effective date of this ordinance. The renewal of
month-to-month leases or other types of tenancy which automatically renew absent notice
by either Party will not be considered as entering into a new lease or renewing a lease.

IL Safe Harbor

- Dwelling unit owners are encouraged to utilize the “safe harbor” of Section 16E-2(i).
Under this section, the dwelling unit owner can ask the City to contact the federal
government and verify the lawful immigration status of the potential tenant using the
Systemic Alien Verification for Entitlements (SAVE) as described in Attachment 1 or
other equivalent system of the federal government. There can be no violation of the
ordinance where the dwelling unit owner has utilized the provisions of Section 16E-2(i)
and confirmed that the potential tenant is lawfully present in the United States. If the
dwelling unit owner does not verify prior to leasing, the dwelling unit owner may be at
risk under the ordinance.

fiL Invesﬁgating Complaints:
 The City shall require all complaints initiated under Section 16E-2(a) to be signed by
the complainant, The City shall review the complaint and only if there are reasonable

grounds for further inquiry will the City proceed with its investigation. In making this
" determination the City shall be specifically mindful of the requirement of Section 16E-
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2(b) that a complaint which alleges a violation solely or primarily on the basis of national -
origin, ethmcxty, or race shall be deemed invalid.

IV.  Verification of Lawful Immigration Status

In determining that there are reasonable grounds to verify an individual’s lawful
immigration status, the City shall contact the dwelling unit owner of the dwelling unit to
obtain identity data. The data requested will be that required by the federal verification
system (e.g., Sysiematic Alien Verification for Entitlements (SAVE) as described in
Attachment 1.) The City shall take no further action on the complaint until a response
concerning the immigration status is received from the federal government. If for some
~ reason, the federal government is unable to determine conclusively whether an alien is

unlawfully present in the United States, the City shall take no further action and the
landlord shall not be deemed to be in violation of the ordinance. At no point shall any
City official attempt to make an independent determination of any alien’s status, without
federal verification. The City shall not apply this Ordinance in any manner that frustrates
federal immigration law, particularly with respect to aliens who are in the process of
obtaining legal status.

V.  Correction of Violation

‘ Within 10 days after notice by the City that one of its dwelling units is being occupied
by a tenant who is not lawfully present in the United States, the dwelling unit owner must
take one of the following actions: ,

(1)  Upon obtaining additional data or information from the tenant relating to the
tenant’s immigration status, the dwelling unit owner may ask the City to resubmit the
tenant’s name to the federal verification system using the additional information
provided. Upon receipt of this additional data the City shall resubmit the tenant’s
name through the federal verification system. While this second inquiry is pending
the 10 day period set forth in Section 16E-2(d) shall not be deemed to have expired
and City shall take no further action until a response concerning the immigration
status is received from the federal government.

(2)  The dwelling unit owner notifies the City that the tenancy of the persoﬁ who
was not lawfully present in the United States has been terminated. In such a situation
the complaint shall be terminated and no further action taken.

(3)  The dwelling unit owner notifies the City that it has commenced steps under
state or federal law to end the tenancy of the person who is not lawfully present in the
United States. While the dwelling unit owner is diligently pursuing such remedies the
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10-day period set forth in Section 16E-2(d) shall not be deemed to have expired. The
dwelling unit owner should be aware that this ordinance does not change state or
federal law, nor does it grant the landowner any additional rights or remedies
regarding termination of tenancies which do not otherwise exist.

If a situation arises where the dwelling unit owner is not able to correct the
violation and thel0 days has expired, pursuant to Section 16E-2(d), the dwelling unit
owner loses its business license for the affected dwelling unit only. The fact that the
dwelling unit owner has no business license shall not terminate the tenancy in that
unit. However, pursuant to Section 16E-2(e), while its business license is suspended,
the dweiling unit owner will be prohibited from receiving any payment or rent from
the tenant of that unit.

VL. Submittal to State and Federal Enforcement Agencies

The City shall only submit information to state or federal enforcement agencies under
the ordinance, including submittals under Section 16E-2(g), pursuant to the authority of 8
U.S.C. § 1373, and shall not submit information in any manner which violates Section
1373.
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1. Introduction

Section 121 of the Imimigration Reform and Control Act of 1986 (IRCA), as amended by

the Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(PRWORA), requires verification of citizenship and immigration status of applicants

applying for many federal, state, and local public benefits. Each applicant for benefits

must declare in writing whether or not they are a citizen or national of the United States,

and if not, that they are in a satisfactory immigration status. :

The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 requires the
Immigration and Naturalization Service (INS) to respond to inquiries by federal, state,
and local benefit issuing agencies and institutions seeking to verify or determine the
citizenship or immigration status of any individuals within the Junsdlctlon of the agency
for any lawful purpose.

If an applicant or recipient for any of the benefits listed in IRCA, as amended, is not a
U.S. citizen or national, they must provide the benefit provider with documentation from
the INS that contains their Alien Registration Number (A-Number), or verbally provide
information from such documentation, that provides reasonable evidence of his or her
current immigration status. The INS verifies the immigration status through automated
and/or manual methods. The process of verification is known as the Systematic Alien
Verification for Entitlements (SAVE) Program.

The INS is currently using the SAVE automated and manual verification processes to
provide federal, state, and local benefit issuing agencies and institutions with information
which will assist them in determining an individual’s ehglblhty under Title IV of
PRWORA.

1.1.  Purpose and Scope

This manual describes the SAVE Program, including its legal basis, automated and
manual verification processes, and administrative procedures. Chapter 2 gives general
program guidelines and information on administration, and is designed for managers and
supervisors at benefit issuing agencies and institutions. Chapter 3 provides a detailed
overview of the primary verification process. Chapter 4 provides detailed instructions for
performing secondary verification. This manual serves as both a tralmng and reference
guide for benefit providers and their managers.
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2. SAVE Program

This chapter of the Systematic Alien Verification for Entitlements (SAVE) Program
Manual describes the program and explains its legal basis and measures to safeguard the
rights of naturalized citizens and non-citizens.

Any questions or comments regarding this chapter of the manual should be directed to the
Immigration and Naturalization Service (INS) SAVE Program at (202) 514-2317.

2.1. Backgrbund

The SAVE Program is an intergovernmental information-sharing initiative designed to
aid benefit providers in verifying an applicant’s immigration status, thereby ensuring that

“only entitled applicants receive public benefits. The INS SAVE Program provides an
information service for benefit issuing agencies and institutions. The INS does not make
determinations on any applicant’s eligibility. for a specific benefit.

The SAVE Program has been in operation since 1987. Significant costs in claiins for un-
entitled non-citizens have been avoided through benefit issuing agencies and institutions’
participation in the SAVE Program.

2.2. SAVE Legal Basis

In 1986, Congress passed the Immigration Reform and Control Act of 1986 (IRCA),
~ which required INS to establish a system for verifying the immigration status of non-
citizen applicants for, or recipients of, certain types of federally funded benefits, and to
make the system available to federal, state, and local benefit issuing agencies and
institutions that administer such benefits. The IRCA and the Peérsonal Responsibility and
Work Opportunity Reconciliation Act of 1996 (PRWORA), mandates the following
programs and overseeing agencies to participate in the verification of an applicant’s
immigration status: the Temporary Assistance to Needy Families (TANF) Program, the
Medicaid Program, and certain Territorial Assistance. Programs (U.S. Department of
Health and Human Services); the Unemployment Compensation Program (U.S.
Department of Labor); Title IV Educational Assistance Programs (U.S. Department of
Education); and certain Housing Assistance Programs (U.S. Department of Housing and
Urban Development). ' ’
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The PRWORA created a very complex set of eligibility requirements that cannot be easily
summarized. These requirements continue to be regularly amended by Congress. The
PRWORA did not affirmatively make any person eligible for any benefit. Rather, it

“placed a new set of limitations on non-citizen eligibility on top of any pre-existing
program requirements (some of which may have limited non-citizen eligibility). With
certain exceptions, PRWORA made non-citizens who are not qualified aliens ineligible
for federal public benefits, and aliens who are not qualified aliens or lawful non—
immigrants or aliens paroled into the United States under Section 212(d)(5) of the INA
for less than one year ineligible for state or local public benefits. There are also
limitations on the eligibility of qualified aliens for benefits, again with exceptions. The
PRWORA, as amended by the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 (IIRIRA) and the Balanced Budget Act of 1997 (BBA), defines a “quahﬁed
alien” as:

e An alien who is lawfully adm1tted for permanent residence under the Imrmgratlon and

 Nationality Act (INA)

e An alien who is granted asylum under Section 208 of the INA

e A refugee who is admitted to the United States under Section 207 of the INA _

e Analien who is paroled into the United States under Section 212(d)(5) of the INA for
a period of at least one year

e An alien whose deportation is being withheld under Section 243(h) of the INA (as in
effect prior to April 1,-1997) or whose removal has been withheld under Section

C2410)3) |

e An alien who is granted conditional entry pursuant to Section 203 (a)(7) of the INA as
in effect prior to April 1, 1980 ’

e An alien who is a Cuban/Haitian Entrant as defined by Section 501(e) of the Refugee

- Education Assistance Act of 1980

e Certain aliens who have been battered or subjected to extreme cruelty as defined in

USC Section 1641 (c)

The PRWORA restrictions do not apply to all federal, state, and locally funded activities
or programs; they apply only to non-exempted “federal public benefits” and “state and
local public benefits.” Therefore, benefit providers should first determine whether the
particular program they administer is providing a “federal public benefit” or a “state and

local public benefit” for which Title IV of PRWORA or other applied laws require alien
- eligibility. For example, emergency medical care and certain forms of disaster relief are
-exempt, as are other key benefits. If an agency requires further assistance in determining
whether a specific benefit it administers is a federal, state, or local public benefit, it
should contact the overseeing federal, state, or local Government agency, as that agency
would be in the best position to make that determination.
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The PRWORA defines “federal public benefit” as:

e Any grant, contract, loan, i)rofessional license, or commercial license provided by an
agency of the United States or by appropriated funds of the United States.

—-AND- : '

e Any retirement, welfare, disability, public or assisted housing, post-secondary
education, food assistance, unemployment benefit, or any other similar benefit for
which payments or assistance are provided to an individual, household, or family
eligibility unit by an agency of the United States or by appropriated funds of the
United States. : :

The PRWORA’s definition of “state and local public benefit” parallels the definition of
federal public benefit, except that it substitutes “state or local government” for “the
United States.” State or local public benefits do not include federal public benefits;
therefore, a benefit cannot meet both definitions. If a benefit qualifies as a “federal public
benefit,” it is not a “state or local public benefit” regardless of whether state or local
funding is also involved. -

The IIRIRA requires INS to respond-to inquiries by federal, state, and local benefit
issuing agencies and institutions seeking to verify or determine the citizenship or
immigration status of any individual within the jurisdiction of the agency for any lawful .
purpose. The INS is currently using the SAVE Program’s automated and manual
verification processes to provide federal, state, and local benefit issuing agencies and
institutions with information which will assist them in determmmg an individual’s
eligibility under Title IV of PRWORA.

2.3. Program Components

As mandated by IRCA, INS developed an effective, secure, and cost effective method of
verification. The SAVE Program relies on the Alien Status Verification Index (ASVI)
database, which contains information on more than 60 million non-citizens. When
accessed by the user, ASVI responds within 3 to 5 seconds of the query. The ASVI
database is housed and maintained under contract with Lockheed Martin Integrated
Business Solutions (LMIBS).
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