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Opinion

MEMORANDUM OPINION AND ORDER
ZAGEL, District Judge.
*1 “A defendant sentenced to death shall be executed by a continuous, intravenous administration of a lethal quantity of an
ultrashort-acting barbiturate in combination with a chemical paralytic agent until death is pronounced.”
So said the General Assembly of Illinois in a bill passed by both its houses and enacted into law when the Governor signed it.
It is § 119–5 of the Code of Criminal Procedure of 1963, as amended.
The Warden at Stateville Penitentiary and his superiors executed the death sentence upon Charles Walker by injecting a
barbiturate, a chemical paralytic agent and potassium chloride in a non-continuous1 sequence. The Warden may do this again,
and two prisoners under death sentence want a court to order him not to do so in their cases and, in any event, to insure that
enough barbiturate (sodium pentothal) is given to render them insensate before other chemicals are administered. The
Warden wants the case dismissed.
The course traced by this case twists; counsel for both sides have changed positions.
In the beginning was a class action. Charles Silagy and Walter Stewart sought relief on behalf of themselves and the class, all
other capital convicts including Charles Walker. Walker’s inclusion in the case was a source of controversy because he had
said repeatedly that he did not want anyone to resist execution of the death sentence upon him and that execution was to
occur a few days hence. The Warden said that the case should not be certified as a class action and, if it were, Walker should
be allowed to opt out even though Rule 23(b)(1) and (2) (invoked here) do not permit opting out. See Gomez v. Illinois State
Board of Education, 117 F.R.D. 394, 397 (N.D.Ill.1987).
I appointed counsel for Walker. He consulted with Walker who signed an affidavit stating, quite clearly, that he wanted no
part of this lawsuit, that he had been informed of the execution procedures to be used in his case and that he had no objection
to them. His lawyer made similar statements in open court.
I denied certification as a class action finding two flaws in the motion to certify. The class was not a class so numerous and
dispersed that class action was entirely justified though this was a close question. One hundred and thirty or so persons
concentrated in one or two cell houses, each of whom is separately represented by counsel, did not seem to be the sort of
group for which class action is best suited. The more important shortcoming was that neither Silagy nor Stewart was an
appropriate class representative. The pressure of impending execution upon a convict often means that the convict will be
preoccupied with his own fate and the interests of the class will recede into imperceptibility.2 A capital convict is likely to
advance any claim which helps his case even if its acceptance may doom an inmate in another case. Finally, I held, in the
alternative, that the allegations of the complaint with respect to Charles Walker were to be stricken. Rule 23(d). Walker had
to be permitted to compose himself in the face of death, to do so, if he chose, without serving as a pawn or a symbol in a
battle he did not wish to fight. See Wilson v. Lane, 870 F.2d 1250 (7th Cir.1989).
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*2 I permitted immediate appeal of these rulings. The Court of Appeals, denying emergency relief, said,
This is not the first time that uninvited individuals have sought to delay Charles Walker’s execution over his express wishes
to the contrary.... The attempt of the named plaintiffs in this case and their lawyers to draw Mr. Walker into a class action law
suit against his wishes is an artifice to avoid the ruling on standing issued by this court in Wilson v. Lane.
Order dated September 7, 1990.
Walker was executed on September 12, 1990. The three chemicals were all used.
Walker’s death does not end the lawsuit. It did change some positions. Charles Silagy, who may be the closest to execution,
decided that he wanted to opt out of this case. Ronald Barrow wishes to take his place as plaintiff. The contentions (1) that
Silagy would be a good class representative, and (2) that a capital convict should not be permitted to leave the case, have
evaporated. The Warden opposes Silagy’s exit (unless it is with prejudice) but now agrees that the case should be a class
action.
These changes of posture are to be expected, but not necessarily condoned, in capital cases. Sometimes counsel for
condemned prisoners offer any contention to save their client or to delay execution. The client who objects to execution has
no incentive to refrain from using a weak argument even one inconsistent with a prior position. In desperate straits, all
conventional tactical rules lapse.3 And the law provides no straits more desperate than those of the prisoner under sentence of
death.
The only objection to Silagy’s departure from the case is that it permits him to forum shop. In this case he has very little
leeway. If he refiles the same claim in this Court, it will be assigned here. If he refiles the same claim in this Court, it will be
assigned here. If he files in the Central District of Illinois, it will be heard by Chief Judge Baker. See Silagy v. Peters, 905
F.2d 986 (7th Cir.1990).
In any event, the final say on the question of law in this case will be decided, I am confident, by neither Judge Baker nor me,
but by a reviewing court whose judgment will bind any federal forum in which Silagy finds himself. Given the nature of
capital cases, I doubt that much, if any, economy in the use of judicial resources will be achieved by keeping Silagy here. The
class action argument advanced by the Attorney General comes too late.4 I refused to certify a class. Silagy’s motion to
dismiss his suit, and to do so without prejudice, is granted. Ronald Barrows’ motion to join the case as plaintiff is granted,
without objection.
What remains, finally, are the legal merits of the complaint. The remainder is nil.

A.
First is the theory that procedural due process is denied when a prisoner is executed by a method not prescribed by statute.
The statute creates an enforceable right to execution in a set manner and this right cannot be taken away without due process
of law.
*3 A statute does not create an enforceable right unless the provision in question is intended to benefit the plaintiff, imposes a
binding obligation on the state and is definite enough to be adequately enforced. Wilder v. Virginia Hospital Assn, 110 S.Ct.
2510, 2517 (1990). Compare Washington v. Harper, 110 S.Ct. 1028, 1036 (1990). It is difficult to see how this statute is
intended to benefit a prisoner under sentence of death. If anything, the provision for lethal injection was enacted to make its
imposition less offensive to opponents of capital punishment. After all, if lethal injection is found unlawful, the legislature
prescribed electrocution as the method of execution. And the legislature did not require that the prisoner be rendered
insensate before execution, a requirement which might lead to the belief that some right of the prisoner was being created.5
Of what due process would the prisoner be deprived? The procedure for a state to set a method of execution is passage of a
bill by the House and Senate followed by the Governor’s signature or an override of a veto. The statute may set out as very
specific method or it may simply state the method—“electrocution”, “hanging”, or “lethal injection”—and allow the
executive branch to decide the precise technique. Where a statute requires something to be done by state officers which
neither a judge nor another officer is empowered to excuse and the statute requirements are not fulfilled by the state officers,
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then it may be argued that procedural due process—legislative process—has been denied. But this argument has not found a
home in federal courts. The federal courts characterize these claims as attempts to require state officers to comply with state
law. These attempts are themselves barred by the Constitution—the Eleventh Amendment. Pennhurst State School and
Hospital v. Holderman, 465 U.S. 89, 104 S.Ct. 900 (1984); Bates v. Johnson, 901 F.2d 1424, 1428 (7th Cir.1990).
No procedural due process claim can be founded upon the refusal of Illinois to provide a full pre-deprivation remedy for
violation of its own law—there is not claim that it does not provide such a remedy. Illinois sets execution dates about 90 days
in advance—an adequate period to permit state courts to hear challenges to the method of execution. Furthermore, no one has
shown that a challenge to the set execution procedure
(See Hoffman v. Ill. Dept. of Corrections, 158 Ill.App.3d 473, 475 1987)) would have to await the formal fixing of a date of
execution.

B.
Second is the theory that substantive due process is denied by a method of execution not expressly authorized by law. The
theory merits no discussion. In Graham v. Connor, 109 S.Ct. 1865, 1871 fn. 10 (1989) the Court said (without apparent
dissent):
Any protection that substantive due proccess affords convicted prisoners against excessive force is, we have held, at best
redundant of that provided by the Eighth Amendment.
*4 I take this to mean that cases which fall within the ambit of the Eighth Amendment (as does this case) do not present
separate questions of substantive due process.

C.
Third is the theory that the proposed method of execution is cruel and unusual punishment. This is so because the method
permits the prisoner to endure several minutes of pain6 and because the state has a duty to make whatever method of
execution it chooses to be as painless as possible, which the state has failed to do here.
Neither argument has support in precedent. A few minutes of pain has never been held to render a method of execution
unconstitutional. Grey v. Lucas, 710 F.2d 1048, 1061 (5th Cir.1983) (protracted pain over seven minutes in the gas chamber);
Calhoun v. State, 297 Md. 563, 616, 468 A.2d 45, 70 (1983). No claim is here made that lethal injection is per se cruel and
unusual.
The notion that the state has a duty to make its chosen method of execution as painless as possible is used by plaintiffs to
distinguish cases approving electrocution and hanging as not cruel and unusual. See Funchess v. Wainwright, 788 F.2d 1443,
1446 (11th Cir.1986). Since lethal injection involves administration of drugs which, among other things, relieve pain and
anxiety, the state has an obligation to preclude pain. The argument carries too far—anesthetizing a prisoner who is to be
hanged or electrocuted is obviously feasible—there is no reason to require it in lethal injection cases and not in others.
The Eighth Amendment does not prohibit per se the use of any of the chemicals to be used in Illinois executions, nor does it
require any pre-testing of the technical qualifications of the executioners. Kelly v. Lynnaugh, 862 F.2d 1126, 1135 (5th
Cir.1988).
For these reasons, the complaint is dismissed.
Footnotes
1

Arguably the administration of drugs is continuous—an uninterrupted intravenous drip with no pause between separate drugs.
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2

“Depend upon it, sir, when a man knows he is to be hanged in a fortnight, it concentrates his mind wonderfully.” Boswell, Life of
Johnson, Sep. 19, 1777.

3

It is said that a cross-examiner should never ask a question to which the answer is unknown unless the case is hopeless. The maxim
then is “a sinking ship fires in all directions.”

4

At the very beginning of the case, the plaintiffs opined that the Attorney General should have preferred to have the matter heard as
a class action. This suggestion was not accepted then. The Attorney General ought not to be able to seek benefit from a favorable
judgment against a class where he knowingly opposed class certification when such a position was unnecessary to his principal
objective early on, i.e., to keep Charles Walker out of the case.

5

The claimed transgression of statute is not precisely identified. The two chemicals required by the statute are administered and in
lethal dosages. The statute could be read not to include a prohibition against a third chemical. The continuous administration
requirement may not be met. The one state court which heard the claim that the statute was violated thought it to be “a quibble ...
really unworthy of a law case” and said that “the sense of the law ... can be achieved by utilizing three chemicals in an intermittent
action”, Vander v. Thompson, 90 CH 8791, pp. 17–18 (Cir.Ct.Ill.Cook Co.1990) (Curry, J.).

6

Discovery of the records of Charles Walker’s execution has been sought, and I have examined them in camera. I see no value in
permitting discovery. Indeed, plaintiffs’ position is that no observer could discern that Walker was or was not suffering. The
records do not disclose that Walker regained consciousness after its initial loss.
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